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STATEMENT OF JURISDICTION 

 This is an appeal from a final order of the United States District Court for the District of 

New Union. The district court had subject matter jurisdiction over Citizen Advocates for 

Regulation and the Environment, Inc.‟s (CARE‟s) APA section 553(e) petition based on federal 

question jurisdiction under 28 U.S.C. section 1331. Further, Resource Conservation and 

Recovery Act (RCRA) section 7002(a)(2) provided citizen suit jurisdiction for the district court 

to order the United States Environmental Protection Agency (EPA) to act on CARE‟s RCRA 

section 7004 petition. CARE now timely appeals the district court‟s final order granting New 

Union‟s motion for summary judgment based on lack of subject matter jurisdiction. This Court 

has federal appellate jurisdiction to review the final order of the district court under 28 U.S.C. 

section 1291. Additionally, this court has jurisdiction, under RCRA section 7006(b), to review 

EPA‟s action on CARE‟s petitions.  

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

I. Whether RCRA‟s citizen suit provision granted the district court jurisdiction to order 

EPA to perform its mandatory duty to act on CARE‟s RCRA petition for revocation of 

EPA‟s approval of New Union‟s hazardous waste disposal program (the Program).  

II. Whether the district court had federal question jurisdiction to order EPA to fulfill its 

implied duty to act on CARE‟s APA petition for revocation of EPA‟s approval of the 

Program. 

III. Whether EPA‟s failure to act on CARE‟s petition for over one year constituted a 

constructive denial of that petition and a constructive determination that the Program 

continued to meet RCRA approval criteria, and whether both are subject to judicial 

review under RCRA. 

IV. Assuming the answer to issue III is positive and the answer to either issues I or II is 

positive, whether this court should lift the stay and exercise its exclusive RCRA 

jurisdiction to review EPA‟s constructive actions, or remand the case to the district court. 

V. Assuming this Court proceeds to the merits of CARE‟s challenge, whether EPA must 

withdraw its approval of the Program because the Program no longer meets RCRA 

approval criteria. 
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VI. Assuming this Court proceeds to the merits of CARE‟s challenge, whether EPA must 

withdraw its approval of the Program because the New Union 2000 Environmental 

Regulatory Adjustment Act (ERAA) impermissibly withdraws railroad hazardous waste 

facilities from RCRA regulation. 

VII. Assuming this Court proceeds to the merits of CARE‟s challenge, whether EPA must 

withdraw its approval of the Program because ERAA‟s treatment of Pollutant X violates 

the Commerce Clause and renders the Program not equivalent to and inconsistent with 

the federal program.  

STATEMENT OF THE CASE 

This case arises under RCRA, 42 U.S.C. section 6901, et seq. (2006) and the APA, 5 

U.S.C. section 553(e). The appellants commenced a civil action pursuant to RCRA section 

7002(a)(2) citizen suit provision, 42 U.S.C. section 6972(a)(2) (2006) and in the alternative, 

under APA section 553(e), 5 U.S.C. section 553(e), to compel agency action on a petition 

regarding an agency rule. The State of New Union intervened under FED. R. CIV. P. 24(b)(1)(b).  

All parties timely appealed the district court‟s final order pursuant to FED. R. APP. P. 4(a)(1). The 

appellants commenced a second civil action in the Court of Appeals for the Twelfth Circuit. The 

State of New Union intervened under FED. R. CIV. P. 42(a)(2), and the court stayed the 

proceeding pursuant to EPA‟s motion under FED. R. CIV. P. 62(g).  The appellants request a lift 

of the stay and a consolidation of these two related actions pursuant to FED. R. CIV. P. 42(a)(2). 

STATEMENT OF FACTS 

This case centers on the problem of mismanaged state hazardous waste programs, and the 

citizen‟s right to agency review of petitions. Hazardous waste, if improperly managed, is 

dangerous to both human health and the environment. The Program was approved by EPA in 

1986. (R. at 10). After notice and comment, EPA incorporated the Program into 40 CFR part 

272. (R. at 6). Although EPA found that the New Union department of environmental protection 

(DEP) had adequate resources to administer and enforce the Program in 1986, EPA noted that 
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with fewer resources, the Program might not be adequate. (R. at 10).  EPA‟s concern proved 

valid because since then, as EPA and New Union admit, New Union‟s resources devoted to the 

Program have shrunk while the demands on the Program have increased (R. at 5.) From 1986 to 

2009, the number of hazardous waste transfer, storage, and disposal facilities (TSDs) requiring 

permits increased from 1200 to 1500, while the number of full-time DEP employees decreased 

from 50 to 30 (R. at 10). Most of the employment loss occurred because of deteriorating state 

finances after 2000. (R. at 10). Further, in 2009, the Governor directed a hiring freeze on state 

employees, which is likely to continue for at least the next two years with lay offs between 5 and 

10% focused on those state employees whose functions federal employees would otherwise 

perform. (R. at 10). This resources shortage has led to poor implementation and enforcement of 

RCRA standards. (R. at 11). DEP currently has a growing backlog of permit applications, 50 

new permit applications are received annually, and in 2009, 900 of the 1500 TSDs had permits 

which were continued by operation of law, some that expired over twenty years ago. (R. at 11). 

Additionally, DEP inspected only 125 facilities in 2009, and even with EPA assistance, only 

inspected 20% of the operating TSDs. (R. at 11). Even thought there were 22 significant permit 

violations and hundreds of minor violations during the past year, DEP only took 6 enforcement 

actions. (R. at 11). 

Additionally, the ERAA amended the Railroad Regulation Act (RRA), which established 

the New Union Railroad Commission (Commission) to regulate intrastate railroad yards, among 

other things. (R. at 12). The Commission is a state agency comprised of three Commissioners, 

one of which is appointed by the State Senate. (R. at 12). ERAA transferred “all standard setting, 

permitting, inspection, and enforcement authorities of the DEP under any and all state 

environmental statutes to the Commission.” (R. at 12). It also removed criminal sanctions for 
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violations of environmental statutes, by facilities falling under the jurisdiction of the 

Commission. (R. at 12). The only intrastate railroad in New Union at the time of ERAA‟s 

enactment was the New Union Railroad Company, the president of which is the twin brother of 

the State Senate Majority Leader. (R. at 12). 

Finally, ERAA also amended the Program regarding its treatment of Pollutant X. (R. at 

12). ERAA recognized Pollutant X‟s extreme toxicity, the lack of TSDs in New Union capable 

of dealing with it, and that only nine TSDs nationwide treat or dispose of Pollutant X. (R. at 12). 

ERAA requires every Pollutant X generator to submit to the DEP a plan to minimize the 

generation of Pollutant X, an annual report stating the reduction in generation of Pollutant X 

during the previous year, and a plan for additional reduction in the following year, until such 

generation entirely ceases. (R. at 12). ERAA prohibits DEP from permitting Pollutant X TSDs, 

except for storage for less than 120 days while awaiting transportation a permitted TSD facility 

out of state. (R. at 12). 

STANDARD OF REVIEW 

 Federal appellate courts review the grant of summary judgment de novo, using the same 

standards as the trial court. Bruh v. Bessemer Venture Partners III L.P., 464 F.3d 202, 205 (2d 

Cir. 2006), cert. denied, 549 U.S. 1209 (2007). Summary judgment is appropriate where “there is 

no genuine issue as to any material fact.” FED. R. CIV. P. 56. 

SUMMARY OF THE ARGUMENT 

The district court improperly dismissed the suit for lack of subject matter jurisdiction to 

order EPA to make a determination on CARE‟s petition, submitted pursuant to APA section 

553(e) and RCRA section 7004, that EPA withdraw its approval of the Program.  
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The district court erred when it dismissed for lack of subject matter jurisdiction CARE‟s 

request for the court to order EPA to act on its RCRA section 7004 petition. Section 7004 

permits any interested person to petition the Administrator for repeal of a rule. CARE‟s section 

7004 petition was valid because EPA‟s approval of the Program constituted a rule. EPA 

characterized it as a rule and it prospectively affected a large number of people and entities. The 

court had jurisdiction to order EPA to act on the section 7004 petition under RCRA‟s citizen suit 

provision, section 7002(a)(2), which provides for an action against the Administrator when she 

has not performed a nondiscretionary duty. EPA has a nondiscretionary duty, under section 

7004(a), to act on petitions under that section, evidenced by the plain meaning usage of the word 

“shall.” Thus, the district court had jurisdiction to compel EPA to act on CARE‟s petition. 

Additionally, the district court erred when it dismissed for lack of subject matter 

jurisdiction CARE‟s request for the court to order EPA to act on its APA section 553(e) petition. 

Section 553(e) states, “each agency shall give an interested person the right to petition for the 

issuance, amendment, or repeal of a rule.” 28 U.S.C. section 1331 confers federal jurisdiction 

over a claim that alleges an injury arising under the Constitution, laws, or treaties of the United 

States; however, a claim concerning agency action must assert an independent federal question. 

When considering the purpose of the agency and the nature of the agency action at issue in the 

petition, EPA has an obligation to act on CARE‟s petition. CARE‟s request that the court compel 

EPA to act on its APA section 553(e) petition maintains federal question jurisdiction because the 

right to petition the EPA under this section includes an implied obligation to act on the petition. 

EPA‟s failure to act on CARE‟s petition constitutes a constructive denial of that petition 

and a constructive determination that the Program continues to meet RCRA section 3006 

approval criteria, and is subject to review under RCRA section 7006(b). 40 C.F.R. part 
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271.23(b)(1) mandates that the Administrator shall respond in writing to any petition to 

commence withdrawal proceedings. Further, courts have held that excessive administrative delay 

amounts to a refusal to act and a final decision on the part of the agency. EPA never responded to 

CARE‟s petition and has remained unresponsive for over one year. Thus, EPA‟s inaction on 

CARE‟s petition constitutes a constructive denial of that petition. EPA‟s constructive denial of 

CARE‟s petition equals a constructive determination that the petition continues to meet RCRA 

approval criteria. EPA has shown no legitimate reasons for its inaction. EPA‟s constructive 

denial and constructive determinations are reviewable under RCRA section 7006(b). 

This court should lift the stay and proceed with judicial review of EPA‟s constructive 

action on CARE‟s petition under RCRA section 7006(b). Section 7006(b) provides for review in 

the court of appeals of EPA action in granting, denying, or withdrawing authorization under 

section 3006. Jurisdiction to order EPA to promulgate regulations lies with the district court, and 

jurisdiction to review regulations promulgated by EPA lay with the court of appeals. Here, 

CARE requests judicial review of EPA‟s constructive actions, thus this Court has jurisdiction.  

EPA must withdraw its approval of the Program because New Union‟s resources and 

enforcement render the Program inconsistent with the federal program and unenforceable as to 

RCRA requirements. The number of TSDs in New Union requiring regulation has increased and 

the number of employees has decreased. New Union is experiencing a backlog of permit 

requests, a hiring freeze, and is unable to inspect all facilities and commence necessary 

enforcement actions. EPA stated that with fewer resources, the Program might be inadequate. 

The “less than robust” implementation of the Program requires that EPA withdraw its approval. 

The Program is invalid because the 2000 ERAA removes railroad hazardous waste 

facilities from regulation, violating RCRA section 3006(b) approval criteria. Section 3006(b) 
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requires that all hazardous waste facilities be regulated under a state‟s hazardous waste plan. By 

creating an independent Commission to regulate railroad hazardous wastes, the ERAA renders 

the Program inconsistent with and not equivalent to the federal program. Further, the ERAA 

violates EPA regulations that require states to notify EPA of transfers of responsibility from the 

approved state agency to another state agency. Also, the potential of nepotism requires that 

ERAA and the remaining Program be strictly scrutinized. Thus, the Program must be withdrawn. 

EPA must withdraw its approval of the Program because ERAA‟s treatment of Pollutant 

X renders the Program not equivalent to, and inconsistent with the federal program, and in 

violation of the Commerce Clause. The Program is no longer equivalent to the federal program 

because it does not match the minimum federal requirements for hazardous waste regulation. The 

Program is inconsistent with the federal program because it unduly restricts free movement of 

hazardous waste across state borders. The Program violates the Commerce Clause because 

ERAA is a protectionist scheme and per se invalid. Thus, EPA must withdraw its approval of the 

Program based on ERAA‟s inappropriate treatment of Pollutant X. 

ARGUMENT 

I. CARE brought a proper citizen suit under RCRA section 7002(a)(2), which provides the 

district court with jurisdiction to order EPA to act on CARE’s RCRA 7004 petition. 

 

The district court had jurisdiction over CARE‟s citizen suit. RCRA section 7002(a)(2) 

grants jurisdiction to district courts to order the Administrator to perform an unfulfilled duty. 42 

U.S.C. § 6972 (2006). CARE‟s suit sought to remedy the Administrator‟s failure to respond to 

CARE‟s section 7004 petition for revocation of the Program. The district court erred in granting 

New Union‟s motion for summary judgment on this issue. 

A. EPA‟s approval of the Program is a rule and CARE can petition EPA to repeal that rule under 

section 7004(a). 
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RCRA section 7004(a) states that “[a]ny person may petition the Administrator for the 

promulgation, amendment, or repeal of any regulation under this chapter.” 42 U.S.C § 6974 

(2006). RCRA does not define “rule” nor “order,” however the APA defines a rule as “an agency 

statement of general or particular applicability and future effect designed to implement, interpret, 

or prescribe law or policy.” 5 U.S.C. § 551(4) (2006). The APA also defines an order as “a final 

disposition . . . of an agency in a matter other than rule making but including licensing,” and 

licensing includes the issuance, denial, or modification of an agency permit. 5 U.S.C. § 551(6), 

(8), (9) (2006).  

 Although courts have struggled with determining whether an agency action is a rule or an 

order, interpretative tests have emerged. Tenn. Cable Television Ass’n v. Tenn. Pub. Serv. 

Comm’n, 844 S.W. 2d 151, 162 (Tenn. Ct. App. 1992). As the court below mentioned, Chevron 

deference is only applied when a federal agency interprets a statute that it was charged with 

administering.
1
 Am. Airlines v. Dep’t of Transp., 202 F.3d 788, 796 (5th Cir. 2000).  Here, EPA 

is not granted Chevron deference because it is not charged with administering the APA. (R. at 6). 

Additionally, when a court is reviewing an agency‟s interpretation of such a statute, its 

interpretation will be reviewed de novo. Prof’l Reactor Operator Soc’y v. U.S. Nuclear 

Regulatory Comm’n, 939 F.2d 1047, 1051 (D.C. Cir. 1991). 

 When courts are determining whether an agency action was an order or a rule, the 

product of the agency action is determinative. Am. Airlines, 202 F.3d at 797. Further, there is not 

always a bright line between rulemaking and adjudication; however, even if an agency is not 

granted Chevron deference, courts still “accord significant deference to an agency‟s 

                                                        
1
 Chevron deference means deferring to an agency‟s interpretation of a statute when 

congressional intent is ambiguous or unclear. Chevron U.S.A. Inc. v. Natural Res. Def. Council, 

Inc., 467 U.S. 837, 843 (1984). 
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characterization of its own action.” Am. Airlines, 202 F.3d at 797; Trans Shuttle, Inc. v. Pub. 

Utils. Comm’n, 89 P.3d 398, 407 (Colo. 2004). See British Caledonia Airways, Ltd. v. Civil 

Aeronautics Bd., 584 F.2d 982, 992 (D.C. Cir. 1978). For example, in American Airlines, Inc. v. 

Department of Transportation, the Department of Transportation (DOT) conducted interpretative 

proceedings related to a federal statute that it was not charged with administering. 202 F.3d at 

795. The court examined whether DOT‟s action was a rule or an order and reasoned in part that 

because DOT classified its action as a declaratory order, the action was an order. Id. at 798. 

Here, similar to American Airlines, EPA stated that its own action was a rule, and treated it as 

such by utilizing notice and comment procedure. (R. at 6). The APA states that rule making 

procedure should include “general notice of the proposed rule” and “the agency shall give 

interested persons an opportunity to participate in the rule making.” 5 U.S.C. § 553(c) (2006). 

Further, EPA characterized its action as a rule by incorporating the approval of the Program into 

40 C.F.R. part 272, which lists the approved state hazardous waste programs. 40 C.F.R. 272 

(2010). EPA characterized and treated its action as a rule, by utilizing rulemaking procedure, and 

by publishing its result within the Code of Federal Regulations. (R. at 6.) Therefore, EPA‟s 

approval of the Program was a rule and its repeal may be requested by petition under RCRA 

section 7004(a). 

The Supreme Court has acknowledged the distinction between proceedings for the 

purpose of promulgating policy-type rules or standards and proceedings designed to adjudicate 

disputed facts in particular cases. United States v. Fla. E. Coast Ry. Co., 410 U.S. 224, 245 

(1973). For example, in Independent Bankers Association of Georgia v. Board of Governors of 

the Federal Reserve System, the court examined whether an agency action was a rulemaking or 

an adjudication. Indep. Bankers Ass’n of Ga. v. Bd. of Governors of the Fed. Reserve Sys., 516 
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F.2d 1206, 1213 (D.C. Cir. 1975). The court noted that generally rule-making is used to 

determine broad policy questions involving multiple parties and to implicate issues of 

“legislative fact.”
2
 516 F.2d at 1216. On the other hand, adjudicatory procedures are used in 

individual cases to resolve “adjudicative facts.”
3 

Id. Here, EPA‟s approval of the Program did not 

require the resolution of adjudicative facts, rather it promulgated standards for the Program‟s 

administration. The rule was prospective, not retrospective because EPA approved the Program 

in 1986 and granted New Union the right to operate the Program indefinitely. This approval 

affected a wide array of people, organizations, and other entities, not a limited number of readily 

identifiable parties, as evidenced by the varying number of TSDs and employees over the past 20 

years. (R. at 10). Thus, EPA‟s approval of the Program constitutes a rule because EPA 

characterized it as such, and the approval prospectively affected an array of people and 

organizations. See United States v. S. Union Co., 643 F.Supp. 2d 201, 212-13 (D.R.I. 2009) 

(explaining that when the EPA employs notice and comment proceedings, acts in fulfillment of a 

statutory function, and acts in a way to impose new standards or obligations on hazardous waste 

generators the action is a rulemaking). Therefore, repeal may be sought by petition under RCRA 

section 7004(a).  

B. The district court erred in dismissing CARE‟s citizen suit because “shall” in RCRA section 

7004(a) indicates a nondiscretionary duty, which the district court should have ordered EPA to 

fulfill.  

 

RCRA section 7004 states that any person may petition the Administrator to promulgate 

amend, or repeal a rule and the "Administrator shall take action with respect to such petition." 42 

                                                        
2
 “Legislative facts do not usually concern the immediate parties but are general facts which help 

the tribunal decide questions of law and policy and discretion.” Indep. Bankers, 516 F.2d at 1215 

n. 26 (internal citations omitted). 
3
 “Adjudicative facts are the facts about the parties and their activities, businesses, and 

properties.” Indep. Bankers, 516 F.2d at 1215 n. 26 (internal citations omitted). 
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U.S.C. § 6974(a) (2006) (emphasis added).  In RCRA section 7004(a), “shall” indicates a 

nondiscretionary duty. When Congress uses “shall” and “may” in the same section, it does so 

with the intent of assigning the words their distinct, yet ordinary meanings. Escoe v. Zerbst, 295 

U.S. 490, 493 (1935); Comm’n on Human Rights & Opportunities v. Truelove and Maclean, 

Inc., 680 A.2d 1261, 1268-69 (Conn. 1996). RCRA section 7004(a) contains both “shall” and 

“may.” 42 U.S.C. § 6974(a). Therefore, the district court should have forced the EPA to fulfill its 

section 7004(a) nondiscretionary duty and review CARE‟s petition.  

Conducting statutory interpretation requires the examination of the statutory text as a 

whole by considering its context, objective, and policy. Harmon Indus. v. Browner, 191 F.3d 

894, 899 (8th Cir. 1999) (internal citations omitted). Moreover, a court‟s interpretation of a 

statute must give effect to its clear written meaning. Cowart v. Nicklos Drilling Co., 505 U.S. 

469, 476 (1992). Additionally, the Supreme Court has developed a series of principles to 

determine whether a statute‟s language creates a mandatory duty; typically, “shall” indicates 

nondiscretionary duties. Escoe, 295 U.S. at 493. ; Lexecon Inc. v. Milberg Weiss Bershad Hynes 

& Lerach, 523 U.S. 26, 35 (1998). Finally, the Supreme Court of Connecticut has held that when 

“may” and “shall” are used within the same section of a statute it is assumed that the legislature 

used those words intentionally and with an understanding of their different meanings.  Truelove 

at 1268-69.  

Here, there is no indication that Congress intended a novel meaning of “shall” in RCRA 

section 7004(a). Where the Truelove court held “may” and “shall” should be given their distinct 

meanings when used within the same section of a statute, here, both terms are present within the 

same section of RCRA and thus the ordinary meaning of the words controls. Id. at 1268-69. 

RCRA section 7004(a) states that the public “may petition the Administrator,” and that “the 
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Administrator shall take action.” 42 U.S.C. § 6974(a) (2006). Congress unambiguously intended 

to give the public the right to petition and intended to require that the Administrator act on all 

petitions; that interpretation is logical, basic, and unexceptional. 

The plain language of RCRA section 7004(a), which includes both “may” and “shall,” 

signifies that Congress intended “shall” to indicate a nondiscretionary duty. Thus, the district 

court erred in concluding that CARE‟s RCRA section 7002(a)(2) petition was un-actionable. 

CARE‟s section 7002(a)(2) citizen suit seeks redress of the Administrator‟s failure to respond to 

CARE‟s section 7004(a) petition, which as discussed above, includes the Administrator‟s 

nondiscretionary duty to respond to petitions. 

II. The district court had federal question jurisdiction to order EPA to act on CARE’s APA 

section 553(e) petition because EPA failed to fulfill its implied obligation to review the 

petition. 

 

The district court had federal question jurisdiction, under 28 U.S.C. section 1331, to order 

EPA to act on CARE‟s APA section 553(e) petition. The right to petition under the APA 

implicitly includes an agency obligation to act on that petition, and EPA violated that right by 

failing to respond. Section 1331 confers original jurisdiction on federal district courts over all 

civil actions arising under the Constitution, laws, or treaties of the United States. 28 U.S.C. § 

1331 (2006). EPA‟s failure to act on CARE‟s APA petition constitutes a denial of a right granted 

under federal law. APA section 553(e) provides, “each agency shall give an interested person the 

right to petition for the issuance, amendment, or repeal of a rule.” 5 U.S.C. § 553(e) (2006). The 

APA defines a “rule” as “an agency statement of general or particular applicability and future 

effect designed to implement, interpret, or prescribe law or policy.” 5 U.S.C. § 551(4). CARE‟s 

APA section 553(e) petition requests the repeal of a rule promulgated by EPA and is a valid 

petition. See supra pp. 7-10. Additionally, the right to petition for repeal of a rule would be 
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meaningless without an implied agency obligation to act. Therefore, the district court improperly 

dismissed CARE‟s request for judicial review. 

When review of agency action is requested, federal agency involvement does not alone 

confer federal question jurisdiction. Califano v. Sanders, 430 U.S. 99, 107 (1977). CARE‟s APA 

petition requesting repeal of an EPA rule independently raises a federal question under the 

APA—the violation of CARE‟s right to petition. Therefore, the district court had federal 

question jurisdiction to review CARE‟s petition. The Supreme Court, in Califano, held that APA 

section 10 claims do not implicitly grant subject matter jurisdiction to review agency action, and 

set forth the requirement that a party independently satisfy section 1331 federal question 

jurisdiction in order to pursue its claim in federal court. Id.  

Additionally, in Merrill Ditch-Liners, Inc. v. Pablo, the court, relied on Califano and set 

forth a narrow exception to federal courts‟ authority to review agency action. 670 F.2d 139, 140 

(9th Cir. 1982). The court held that judicial review of agency action is precluded only when 

statutes are drawn so broadly that there is no law to apply or when the plaintiff‟s complaint is 

that the agency made the wrong choice. Id. In Merrill, because the action of the Secretary was 

committed to agency discretion, the court held unreviewable the Secretary of the Interior‟s award 

of a contract to someone other than the plaintiff. Id. at 141. The court reasoned that the statutory 

provision governing the award of contracts was so broad that there was no law to apply, and that 

the plaintiff‟s complaint was primarily that the Secretary made the wrong choice. Id. 

 In order to determine whether an action under a specific APA provision is reviewable or 

falls under the Merrill exception, congressional intent and the legislative history control. The 

APA is “designed to afford a remedy for every legal wrong”. See 1946 U.S.Code Cong. & 

Admin. News, 1205 (emphasis added). The court in Abbott Laboratories v. Gardner, echoed 
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Congress‟ original intent by urging that the APA‟s “generous review provisions” be given a 

“hospitable interpretation,” in order to provide a remedy for “every legal harm.” 387 U.S. 136, 

140-41 (1967). See 1946 U.S.Code Cong. & Admin.News, 1205.  

Review of APA section 553(e) petitions, when considering the congressional intent 

and legislative history of the APA, do not fit within the narrow exception to judicial review of 

agency action as set forth in Merrill. Unlike in Merrill, where the court held unreviewable an 

agency‟s decision because the governing statute did not provide a legal standard, here CARE‟s 

right to petition is clearly delineated in APA section 553(e).
4
 670 F.2d at 140-41. 

 
EPA has an 

implied obligation to respond to CARE‟s petition and the court will have no difficulty applying 

section 553(e) to CARE‟s request for review of the petition.  

Further, the court in Cousins v. Secretary of the United States Department of 

Transportation held that a challenge to agency action based on a conflict with a substantive 

federal statute need not be brought under that statute and may be brought under the APA, 

reasoning that a contrary holding would undermine the APA‟s language, intent, and well-

established authority. 880 F.3d 603, 609 (1st Cir. 1989). Consistent with Cousins, EPA‟s original 

approval of New Union‟s plan was governed by RCRA section 3006; however, CARE‟s 

challenge to EPA‟s inaction on the petition need not be brought under RCRA. The fact that 

RCRA section 3006 granted EPA plan approval authority does not bar CARE‟s request for 

judicial review.  

 EPA‟s duty to act on CARE‟s section 553(e) petition confers federal subject matter 

jurisdiction upon CARE‟s claim. CARE can maintain that it has suffered a justiciable injury and 

                                                        
4
 “Each agency shall give an interested person the right to petition for the issuance, amendment, 

or repeal of a rule.” 5 U.S.C. § 553(e) (2006). 
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the court may compel the EPA to remedy that injury. The APA‟s legislative history suggests that 

it is good administrative practice for an agency to act with reasonable promptness.
5
 

Administrative Procedure Act, Legislative History, S. DOC. NO. 248, 79th Cong., 2d Sess. 21, 

205, 264 (1946). Regarding section 553(e) petitions, the APA‟s legislative history states that 

agencies must “receive and consider petitions for rulemaking.” Administrative Procedure Act, 

Legislative History, S. DOC. NO. 248, 79th Cong., 2d Sess. 21, 201, 260, 359, 409 (1946). 

Additionally, a context-specific inquiry regarding the “particular functions at issue in the 

petition” determines whether the agency has an obligation to act. Gary Lawson & Guy Seidman, 

Downsizing the Right to Petition, 93 Nw. U. L. Rev. 739, 763 (1999). Further, one of an agency's 

important responsibilities, under APA section 553(e), is the consideration and disposition of 

rulemaking petitions. William V. Luneburg, Petitioning Federal Agencies for Rulemaking: An 

Overview of Administrative and Judicial Practice and Some Recommendations for Improvement, 

1988 Wis. L. Rev. 1, 8 (1988). The extent of an agency‟s obligation to act on petitions depends 

largely upon the purpose of the specific agency and the nature of the action at issue. Lawson, 

Downsizing the Right to Petition, 93 Nw. U.L. Rev. at 759. Similarly, every agency under the 

purview of the APA at least has a duty to “receive and consider petitions.” Administrative 

Procedure Act, Legislative History, S. DOC. NO. 248, 79th Cong., 2d Sess. 21, 201, 260, 359, 

409 (1946). 

Relying on the legislative history of the APA, CARE suffered a justiciable injury 

arising out of EPA‟s failure to respond to and act on CARE‟s petition. Regarding the nature of 

                                                        
5
 In the case that this court holds it cannot force EPA to grant CARE‟s petition, the court may 

ensure there are no unreasonable delays or unreasonable denials. Luneberg, Petitioning Federal 

Agencies, 1988 Wis. L. Rev. at 8. However, this goes to the merits of CARE‟s claim and 

speculates as to the relief the court may grant after review, and this issue only concerns 

jurisdiction to review EPA action on the petition. 
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the action at issue, CARE‟s APA petition requests the repeal of the EPA rule that approved the 

Program. Because APA‟s legislative history suggests that it is good administrative practice for an 

agency to act with reasonable promptness, Administrative Procedure Act, Legislative History, S. 

DOC. NO. 248, 79th Cong., 2d Sess. 21, 205, 264 (1946), and because consideration and 

disposition of rulemaking petitions is one of an agency‟s important responsibilities, a petition 

that request repeal of a rule necessarily elicits a response. Luneberg, Petitioning Federal 

Agencies, 1988 Wis. L. Rev. at 8. Additionally, the purpose of the EPA is to ensure that federal 

laws protecting human health and the environment are enforced fairly and effectively. 

Environmental Protection Agency, http://www.epa.gov/aboutepa/whatwedo.html (last visited 

Nov. 27, 2010). Without an obligation to respond to petitions, EPA‟s goal of maintaining 

environmental quality would be severely hampered. Therefore, considering both the nature of 

CARE‟s petition and EPA‟s purpose, EPA must act on APA section 553(e) petitions. 

Independent of the APA right to petition, CARE‟s request for judicial review of EPA‟s 

action on its petition raises a federal question. Therefore, CARE‟s action satisfies the Califano 

test for independent federal question jurisdiction under 28 U.S.C. section 1331, and does not fall 

under the Merrill exception to judicial review. The district court had jurisdiction to order EPA to 

act on CARE‟s APA petition. Considering the nature of the issue, the EPA‟s purpose, and the 

APA‟s legislative intent, EPA‟s refusal to act on CARE‟s petition violated its obligation to act. 

III. EPA’s failure to act on CARE’s petition constitutes a constructive denial of that 

petition and a constructive determination that the Program continues to meet RCRA 

section 3006 approval criteria. 

 

EPA‟s failure to act on CARE‟s petition requesting that EPA initiate RCRA section 

3006(e) withdrawal proceedings constituted a constructive denial of that petition and a 

constructive determination that the program continues to meet RCRA section 3006(b) approval 
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criteria. Both the constructive denial and the constructive determination are subject to judicial 

review under RCRA section 7006(b), which authorizes judicial review by federal appellate 

courts of the Administrator's action in granting, denying, or withdrawing authorization under 

section 3006. 42 U.S.C. § 6976 (2006). Although there is no specific rule governing how long a 

petitioner must wait for an agency to act, a reasonable time is usually considered less than one 

year. In re Am. Rivers & Idaho Rivers United, 372 F.3d 413, 419 (D.C. Cir. 2004) (citing In re 

Int'l Chem. Workers Union, 958 F.2d 1144, 1149 (D.C. Cir. 1992)). Additionally, “at some point 

administrative delay amounts to a refusal to act, with sufficient finality and ripeness to permit 

judicial review.” Envt’l Def. Fund, Inc. v. Hardin, 428 F.2d 1093, 1100 (D.C. Cir. 1970). Here, 

EPA‟s failure to respond to CARE‟s petition for over one year amounts to a refusal to act. The 

petition requested initiation of withdrawal proceedings, and because EPA regulation 40 C.F.R. 

part 271.23(b)(1) requires the Administrator to respond in writing to all petitions, EPA‟s refusal 

to act necessarily amounts to a constructive denial of CARE‟s petition and a constructive 

approval of the Program. Because EPA‟s constructive approval is an “authorization” under 

RCRA section 7006(b), this Court has jurisdiction to review EPA‟s action. 

A. EPA‟s failure to act on CARE‟s petition for over one year constitutes a constructive denial of 

that petition. 

 

  EPA‟s inaction on CARE‟s petition requesting withdrawal proceedings constituted a 

constructive denial of that petition. Although there is "no per se rule as to how long is too long" 

to wait for agency action, more than one year is considered excessive. In re Am. Rivers, 372 F.3d 

at 419 (citing In re Int'l Chem. Workers Union, 958 F.2d at 1149). Additionally, EPA regulation 

mandates “the Administrator shall respond in writing to any petition to commence withdrawal 

proceedings.” 40 C.F.R. 271.23(b)(1) (2010). Therefore, EPA‟s failure to respond to CARE‟s 

petition for over one year is excessive, in violation of EPA regulations, and constitutes a 
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constructive denial of that petition. 

The court in In re American Rivers & Idaho Rivers United provides an example of 

excessive agency delay. 372 F.3d at 420. The court held petitioners were entitled to an end to the 

“marathon round of administrative keep-away” after more than six years of Federal Energy 

Regulatory Commission‟s (FERC) inaction. Petitioners filed a petition under the Endangered 

Species Act requesting FERC consult with another agency regarding FERC's authority over 

operations affecting endangered fish. Id. at 414. Petitioners requested FERC respond within 30 

days and stated that they would consider inaction beyond 30 days a constructive denial of their 

petition. Id. at 411.  Petitioners repeatedly requested FERC either grant the petition and initiate 

the consultation or formally deny the petition. Id. at 411, 412. Six years later, petitioners sought a 

writ of mandamus compelling a response, which the court granted “a reasonable time for agency 

action is typically counted in weeks or months, not years.”
6
 Id. (Internal citations omitted). 

Here, CARE filed its original petition requesting withdrawal proceedings on January 5, 

2009. (R. at 4.) January 4, 2010, CARE filed actions in both the district court and the Court of 

Appeals requesting either an injunction requiring EPA to act on the petition or judicial review of 

EPA‟s constructive denial and constructive determination that the Program meets RCRA 

standards. (R. at 4-5).  Just as the court in Idaho Rivers held FERC‟s failure to respond to the 

petition for six years excessive because a reasonable time for agency action is typically less than 

one year, here, EPA‟s failure to respond to CARE‟s petition is also unreasonable because over 

one year has passed since CARE filed their petition, and EPA has still not responded. See id.  

                                                        
6
 Other courts have considered excessive delay as final agency action. See Boise Cascade Corp. 

v. United States, 296 F.3d 1339, 1349-50 (Fed. Cir. 2002) (explaining that "extraordinary delay" 

in permitting process may constitute final decision for regulatory taking); Cf. Cienega Gardens 

v. United States, 265 F.3d 1237, 1246 (Fed. Cir. 2001) (stating the ripeness doctrine requires 

concrete injury, but not endless waiting). 
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Additionally, the Administrator‟s failure to respond to CARE‟s petition violates EPA 

regulations under 40 C.F.R. part 271.23(b)(1), which mandates “the Administrator shall respond 

in writing to any petition to commence withdrawal proceedings.” Here, the Administrator has yet 

to respond to CARE‟s petition. Moreover, EPA has instructed other parties to construe their 

inaction as denial. See Ciba-Geigy Corp. v. Sidamon-Eristoff, 3 F.3d 40, 44 (2d Cir. 1993). In 

Ciba-Geigy, the Regional Administrator did not respond to a federal permit termination request, 

and the Regional Administrator‟s counsel stated to petitioners that its lack of response should be 

treated as a denial. Id. Because the duration of EPA‟s inaction on CARE‟s petition is sufficiently 

long to constitute a final action, and because EPA‟s lack of response violates EPA regulations, it 

amounts to a constructive denial of CARE‟s petition.  Further, this interpretation of EPA inaction 

closely resembles a similar situation where the EPA gave instructions to consider its lack of 

response a denial. Id. 

B. EPA‟s constructive denial of CARE‟s petition constituted a constructive determination that 

the Program continues to meet RCRA‟s section 3006 approval criteria. 

 

Because CARE‟s petition requests the withdrawal of the Program, EPA‟s constructive 

denial of the petition constitutes a constructive determination that the Program need not be 

withdrawn. At some point administrative delay amounts to a refusal to act, with sufficient 

finality to permit judicial review. Envtl. Def. Fund, Inc. v. Hardin, 428 F.2d 1093, 1100 (D.C. 

Cir. 1970). Additionally, a refusal to act may be a conscious choice with legal effect. See 

generally Scott v. City of Hammond, 741 F.2d 992 (7th Cir. 1984). EPA‟s lack of response to 

CARE‟s petition for over one year constitutes administrative delay amounting to a refusal to act 

and is sufficiently final to permit judicial review.  

For example, in Scott v. City of Hammond, the court determined a state‟s prolonged 

failure to submit proposed Total Maximum Daily Loads (TMDLs) constituted a “constructive 
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submission” of no TMDLs by that state.  Id. at 996. The plaintiff, in an attempt to stop raw 

sewage discharge into Lake Michigan, appealed a district court dismissal of his allegations that 

EPA unlawfully failed to promulgate TMDLs for such discharges. Id. at 994-96.  Under the 

Clean Water Act, if a state fails to submit proposed TMDLs to the EPA for approval, the EPA 

must issue a substitute standard. 33 U.S.C. § 1313(d)(2), (3) (2006). In Scott, the state failed to 

submit TMDLs for years and the court held that such a failure, when sufficiently prolonged, can 

amount to a “constructive submission” by the state that TMDLs are not required, triggering 

either the approval or disapproval by the EPA. 741 F.2d at 996.  The appellate court noted that 

the record was “bereft of any reasons for the states' failure to act,” and reasoned that it is 

“unlikely that an important aspect of the federal scheme of water pollution control could be 

frustrated by the refusal of states to act.” Id. at 997. 

It follows that since it is unlikely that a federal scheme could be frustrated by a state‟s 

refusal to act, the same is true for an agency‟s refusal to act. To date, EPA still has not acted on 

CARE‟s petition. Where the State‟s inaction in Scott could be construed as a constructive 

determination that TMDLs were not necessary, here, the EPA‟s inaction can be construed as a 

constructive determination that withdrawal proceedings are unnecessary. See Id. at 997. Just as 

the court in Scott found no reason for the state‟s inaction, here, there is no reason for EPA 

inaction because New Union consistently reported decreases in funding and resources, a growing 

backlog of permit applications, hiring freezes, and other factors all amounting to a “less than 

robust implementation and enforcement of RCRA in the state.” Id. at 997; See infra pp. 23-27. 

Additionally, where the court in Scott stated agency inaction would frustrate congressional intent 

to establish proper TMDLs, here, EPA inaction thwarts congressional intent to have approved 

states maintain their hazardous waste programs at a level at least as stringent as outlined by 
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RCRA. 42 U.S.C. § 6929 (2006); Scott, 741 F.2d at 998.  

Because CARE‟s petition requests that EPA initiate withdrawal proceedings, EPA‟s 

constructive denial of that petition is also a constructive determination that the Program does not 

need to be withdrawn.  Given New Union‟s reports regarding the Program‟s “less than robust” 

implementation, and in light of congressional intent to have state programs meet RCRA 

standards, no legitimate reason exists that would justify EPA‟s failure to withdraw the Program. 

Therefore, EPA‟s inaction necessarily amounts to a constructive determination that the Program 

should not be withdrawn. 

C. This Court has jurisdiction under RCRA section 7006(b) to review EPA‟s constructive denial 

of CARE‟s petition and constructive approval of the Program. 

 

Both EPA‟s constructive denial of CARE‟s petition and its constructive determination 

that the Program does not need to be withdrawn are reviewable under RCRA section 7006(b).  

Section 7006(b) authorizes judicial review by federal appellate courts of the “Administrator's 

action in granting, denying, or withdrawing authorization” under section 3006. 42 U.S.C. § 

6976(b) (2006). Because EPA‟s inaction grants New Union authorization to continue operating a 

hazardous waste program that no longer meets RCRA standards, it is an “authorization” within 

the meaning of RCRA section 7006(b) and subject to judicial review. Id. 

Section 7006(b) authorizes judicial review by federal appellate courts of the 

Administrator's grant of authorization under section 3006. 42 U.S.C. § 6976(b). “Any interested 

person” is entitled to such review, and must file an application for review within 90 days of the 

Administrator‟s action, unless the application is based on grounds arising after 90 days. Id. The 

district Court erroneously held that even if it ordered EPA to act on CARE‟s petition and EPA 

denied the petition, the court of appeals would have to deny judicial relief. (R. at 7). It reasoned 

that the EPA‟s original approval of the Program occurred in 1986, beyond the 90-day statute of 
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limitations. (R. at 7).  This would be true if CARE were challenging the original 1986 

authorization, but CARE does not challenge the original approval, but rather challenges EPA‟s 

constructive authorization of the deteriorated Program. (R at 5).  EPA‟s failure to act constitutes 

a constructive denial of CARE‟s petition and a constructive determination that the petition 

continues to meet RCRA approval criteria, and this Court has jurisdiction to review EPA‟s 

constructive actions.  

IV. This Court should lift the stay and proceed with judicial review of EPA’s actions 

because RCRA section 7006(b) confers exclusive jurisdiction to review EPA’s constructive 

denial and determination upon this Court.  

 

This Court should retain jurisdiction and initiate judicial review of EPA‟s actions. In 

general, federal court jurisdiction is determined by congressional grants of jurisdiction. Ins. 

Corp. of Ir. v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 701 (1982). Specifically, the 

jurisdiction of federal courts of appeals to review administrative actions is dependent upon 

statute. Noland v. U.S. Civil Serv. Comm’n, 544 F.2d 333, 334 (8th Cir. 1976). RCRA section 

7006(b) provides for review of EPA actions in issuing, denying, modifying, or revoking a permit 

under RCRA section 3005, or in granting, denying, or withdrawing authorization under RCRA 

section 3006. 42 U.S.C. § 6976(b) (2006). Review may be had in the circuit court of appeals for 

the federal judicial district in which the interested party resides or conducts relevant business. Id. 

This Court should retain the jurisdiction congressionally conferred upon it by RCRA 

section 7006(b), and initiate judicial review of EPA‟s actions. Envt’l Def. Fund, Inc. v. Gorsuch 

provides an example of this jurisdictional application. In Gorsuch, the Environmental Defense 

Fund (EDF) brought suit in district court to force the EPA Administrator to perform a 

nondiscretionary duty to promulgate regulations implementing RCRA. 713 F.2d 802, 805 (D.C. 

Cir. 1983). The district court ordered EPA to perform the nondiscretionary RCRA duties, but 
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EDF was dissatisfied with EPA‟s compliance and sought further relief in the district court. Id. at 

809. The district court denied EDF‟s request and EDF appealed to the Court of Appeals for the 

District of Columbia. Id. Concurrently EDF filed petitions in the court of appeals seeking review 

of EPA‟s actions. Id. The court of appeals determined that the district court only had jurisdiction 

to order the EPA to promulgate regulations and therefore was correct in refusing to grant EDF 

relief. Id. at 813. The court noted that jurisdiction to review regulations that had been 

promulgated lay with the court of appeals. Id. Here, like in Gorsuch, the district court has 

jurisdiction to order the EPA to perform any nondiscretionary duty. Id. Additionally, as in 

Gorsuch, the district court does not have jurisdiction to review EPA actions—that jurisdiction 

lies solely with this Court as provided by RCRA section 7006(b). 42 U.S.C. § 6972(a)(2), 

6976(b) (2006); Gorsuch, 713 F.2d at 813. Therefore, when EPA constructively denied CARE‟s 

petition and constructively determined that the Program was in compliance, it performed a final 

action that cannot be reviewed by the district court, but only by the court of appeals.  

 EPA‟s constructive denial of CARE‟s petition and constructive determination that the 

Program continues to meet RCRA approval criteria are actions reviewable only by a circuit court 

of appeals. District courts, under RCRA section 7002(a)(2), can compel EPA to act, and only 

courts of appeals, under section 7006(b), can review specific EPA actions. 42 U.S.C. § 

6972(a)(2), 6976(b) (2006). EPA cannot refute that this Court has jurisdiction to review EPA 

actions. Further, agencies cannot avoid review of final actions by characterizing a final action as 

an interlocutory or intermediate action. See Natural Res. Def. Council, Inc. v. U.S. Envtl. Prot. 

Agency, 683 F.2d 752, 759 (3rd. Cir. 1982). Thus, because EPA has already acted on CARE‟s 

petition, this Court should review its action. 
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V. EPA must withdraw its approval of the Program because its resources and performance 

fail to meet RCRA approval criteria, rendering the Program inconsistent with the federal 

program and unenforceable as to RCRA requirements.  

 

RCRA authorizes states to administer and enforce their own hazardous waste program "in 

lieu of" the federal program, but such program must be equivalent to the federal program and 

provide adequate enforcement of the RCRA requirements. 42 U.S.C. § 6926(b) (2006).  EPA 

regulation 40 C.F.R. part 271.22 incorrectly interprets RCRA as granting the Administrator 

discretion by stating, “[t]he Administrator may withdraw program approval when a state 

program no longer complies with the requirements of this subpart, and the state fails to take 

corrective action.” 40 C.F.R. 271.22 (2010). According to the court in Chevron, when reviewing 

an agency‟s interpretation of a statute the first issue is whether the “statute is silent or ambiguous 

with respect to the specific issue," and if it is, the next question is whether the agency's 

interpretation "is based on a permissible construction of the statute." 467 U.S. at 843. Here, 

RCRA section 3006(b) speaks to the EPA‟s authority to withdraw state programs. It states that 

the Administrator shall approve a state plan unless “(1) such state program is not equivalent to 

the federal program … (2) such program is not consistent with the federal or state programs 

applicable in other states, or (3) such program does not provide adequate enforcement of 

compliance with the requirements of this subtitle.” 42 U.S.C. § 6926(b) (2006). In other words, 

the Administrator may not authorize or maintain authorization of a state plan if any of these three 

conditions are present. The Program violates all three of these criteria, thus it must be withdrawn. 

 EPA must withdraw its approval of the Program because its resources and performance 

fail to meet RCRA approval criteria under section 3006(b). 42 U.S.C. § 6926(b) (2006). A state 

program must be equivalent to and not inconsistent with the federal program and must provide 

adequate enforcement of the RCRA requirements. Id. New Union‟s resources have diminished to 
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the point that they render the Program no longer equivalent to the federal program, and New 

Union‟s poor enforcement of its EPA-approved state program suggest that it can no longer 

adequately enforce RCRA requirements. EPA must withdraw approval of the Program because if 

it fails to do so, EPA will breach its duty to regulate hazardous wastes from the “cradle to the 

grave.” See City of Chicago v. Envtl. Def. Fund, 511 U.S. 328, 331 (1994). 

 EPA must withdraw its approval of the Program because after over twenty years of 

deterioration of its resources and enforcement, it no longer meets RCRA section 3006(b) 

approval criteria. The Program is inconsistent with the federal program and does not provide 

adequate enforcement of the RCRA requirements. RCRA “sets a floor, not a ceiling, for state 

regulation of hazardous wastes.” 42 U.S.C. § 6929 (2006); Safety-Kleen, Inc. v. Wyche, 274 F.3d 

846, 863 (4th Cir. 2001) (internal citations omitted). 

 New Union‟s resources no longer meet RCRA approval criteria because they render the 

Program inconsistent with the federal program. Under 40 C.F.R. part 271.4, a state program must 

be consistent with the federal program. 40 C.F.R. 271.4 (2010). In its original application for 

approval, a state is required to describe the proposed program and include information such as 

the requested amount of finances and proposed staff numbers. 40 C.F.R. 271.6 (2010). In 1986, 

EPA approved the Program, stating that New Union had adequate resources to administer and 

enforce the Program. (R. at 10). EPA noted that with fewer resources the Program might not be 

adequate. (R. at 10). From 1986 to 2009, the number of TSDs requiring permits increased from 

1200 to 1500, while the number of full-time employees decreased from 50 to 30 because of a 

decrease in financing in the year 2000. (R. at 10). Additionally, New Union instituted a 

government employee hiring freeze in 2009, which is likely to continue for at least another two 

years. (R. at 10). Further, in 2009, 5-10% of government employees were terminated, most of 
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these jobs could be replaced by federal employees. (R. at 10). The imbalance of fewer staff 

members and more TSDs requiring monitoring and maintenance supports CARE‟s contention 

that the Program is now inadequate, confirming EPA‟s initial concern that fewer resources would 

likely render the Program insufficient to satisfy RCRA standards.  

 New Union‟s performance no longer meets RCRA approval criteria because it cannot 

adequately enforce the RCRA requirements. Every regulated facility must be inspected either 

annually or biannually. 42 U.S.C. § 6927(d), (e)(1) (2006). Additionally, any permit issued under 

RCRA section 3005 “shall be for a fixed term, not to exceed 10 years,” and shall be reviewed 

every five years to ensure compliance with the applicable RCRA requirements. 42 U.S.C. § 

6925(3) (2006). New Union currently has a growing backlog of permit applications, and in 2009, 

900 of the 1500 TSDs had permits which were continued by operation of law, some that expired 

over twenty years ago. (R. at 11). New Union inspected only 125 facilities in 2009, and even 

with EPA assistance, only inspected 20% of the operating TSDs. (R. at 11). 

Further, federal regulations govern how states implement the RCRA requirements. State 

law must require permits for owners and operators of all hazardous waste facilities, under 40  

C.F.R. part 271.13(a), and prohibit the operation of any facility without such a permit. 40 C.F.R. 

§ 271.13(a) (2010). Under 40 C.F.R. part 271.15, a state shall maintain a program capable of 

surveying all facilities and activities in order to identify those who have failed to comply as well 

as a program for periodic inspections of the facilities and activities subject to regulation. 40 

C.F.R. 271.15(b)(1), (2) (2010). Additionally, a state must have available remedies for violations 

of state program requirements. 40 C.F.R. 271.16(a)(2010). New Union‟s failure to inspect 80% 

of its regulated facilities proves the Program does not survey all facilities. (R. at 11). Further, the 
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fact that New Union only took six enforcement actions out of 22 significant permit violations 

proves that the Program violates 40 C.F.R. part 271.16(a). (R. at 11). 

 New Union‟s resources and performance fail to meet approval criteria under RCRA 

section 3006(b), therefore EPA must withdraw its approval of the Program. New Union‟s 

growing backlog of permit applications, inability to timely inspect its facilities and take 

enforcement actions, and diminishing financial and human capital render the Program 

inconsistent with the federal program and unenforceable as to RCRA requirements. 

VI. The Program must be withdrawn because ERAA removes railroad hazardous waste 

facilities from regulation, which violates RCRA section 3006(b). 
 

ERAA‟s amendments to the Railroad Regulation Act (RRA) remove railroad hazardous 

waste facilities from the Program‟s regulation, which violates both RCRA and EPA regulations. 

RCRA authorizes states to administer and enforce their own hazardous waste program in lieu of 

the federal program, but such program must be equivalent to the federal program and provide 

adequate RCRA enforcement. 42 U.S.C. § 6926(b) (2006). ERAA transferred the permitting, 

inspection, and enforcement authorities for railroad hazardous waste facilities to the New Union 

Railroad Commission (Commission) and removed criminal sanctions for violations of 

environmental statutes by Commission regulated facilities. (R. at 12). This transfer removes 

railroad hazardous waste facilities from the Program‟s control and exempts them from RCRA‟s 

criminal sanctions, rendering it no longer equivalent to the federal program, thus violating 

RCRA. Id.  Therefore, the Program must be withdrawn.  

Although the term “facility” is not defined in RCRA‟s definition section, the court in 

Consolidated Companies v. Union Pacific Railroad Company, held that the term included an 

entire railroad site within the purview of RCRA. 499 F.3d 382, 386-387 (5th Cir. 2007). Because 

railroad yards are regulated as hazardous waste TSD facilities under RCRA and the Program 
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implements RCRA‟s provisions, the Program must also regulate railroad yards as hazardous 

waste facilities. Id. RRA established the Commission, which also regulates intrastate railroad 

yards. (R at 12). The ERAA‟s transfer of all permitting, inspection, and enforcement authorities 

to the Commission removes railroad hazardous waste facilities from RCRA regulation. (R. at 

12). Further, the ERAA exempts Commission regulated facilities from RCRA‟s criminal 

sanctions. (R. at 12). This removal and exemption renders the Program no longer equivalent to 

the federal program in violation of RCRA section 3006(b). 42 U.S.C. § 6926(b) (2006).  

 Additionally, New Union‟s failure to notify the EPA of this transfer also violates EPA 

regulations. An EPA regulation mandates “states with approved programs shall notify EPA 

whenever they propose to transfer all or part of any program from the approved state agency to 

any other state agency, and shall identify any new division of responsibilities among the agencies 

involved.” 40 C.F.R. 271.21(c) (2010). Additionally, a new agency, like the Commission, “is not 

authorized to administer the program until approved” by the EPA. Id. Because New Union failed 

to notify EPA of the transfer, did not specifically identify the new divisions of responsibility 

between the Commission and the Program, and did not obtain the Administrator‟s approval, the 

transfer violated 40 C.F.R. part 271.21(c). 

Finally, the Senate Majority leader‟s possible influence on ERAA‟s design and its affect 

on his twin brother, the president of the only intrastate railroad in New Union, resembles 

industry self-regulation. (R. at 12). Under 40 C.F.R. part 271.15(b), state programs are required 

to “have inspection and surveillance procedures to determine, independent of information 

supplied by regulated persons, compliance or noncompliance with applicable program 

requirements.” 40 C.F.R. 271.15(b) (2010) (emphasis added). This regulation demonstrates 

EPA‟s intent to prevent industry self-regulation. Although there is no direct violation of 40 CFR 
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section 271.15(b) here, the Senate Majority Leader assisted in crafting ERAA, which grants the 

Senate authority to appoint one of the three commissioners to regulate railroad yards. (R. at 12). 

In short, one twin brother helped enact legislation favorable to the other, which constitutes 

nepotism and is proscribed by EPA.   

RCRA regulates “facilities,” including railroad yards, therefore New Union Railroad 

Company is subject to RCRA regulation. See Consolidated, 499 F.3d at 386-87; 42 U.S.C. § 

6991b(h)(6)(D) (2006). Because ERAA transferred the Program‟s regulatory authority over 

railroad yards to the Commission, and exempted railroad yards from RCRA‟s criminal sanctions, 

the Program is no longer equivalent to the federal program nor capable of adequate enforcement 

as mandated by RCRA section 3006(b). Moreover, because this transfer happened without 

notification to or approval from the EPA, it violated 40 C.F.R. part 271.21(c). Finally, an 

individual closely related to the regulated industry heavily influenced the legislation mandating 

this transfer, which contradicts the EPA‟s desire to prevent industry self-regulation. For the 

aforementioned reasons, the EPA must withdraw its approval of the Program.  

VII. EPA must withdraw its approval of the Program because ERAA’s treatment of 

Pollutant X renders the Program not equivalent to the federal program, inconsistent with 

the federal program, and in violation of the Commerce Clause.  

 

ERAA‟s removal of Pollutant X from regulation by the Program renders the Program no 

longer equivalent to and inconsistent with the federal RCRA program and in violation of the 

Commerce Clause. RCRA section 3006(b) requires that a state program be equivalent to and 

consistent with the federal program, in other words, it must as least match the minimum federal 

requirements for hazardous waste. ERAA unreasonably restricts the flow of Pollutant X and 

therefore violates section 3006(b). A statue violates the Commerce Clause when it is a 



 

30 

 

protectionist measure. ERAA‟s treatment of Pollutant X unduly burdens interstate commerce, 

and therefore, violates the Commerce Clause. 

 

A. ERAA renders the Program not equivalent to and inconsistent with the federal RCRA 

program. 

 

RCRA section 3006(b) outlines the criteria for EPA authorization of a state program to 

operate in lieu of the federal RCRA program. 42 U.S.C. § 6926 (2006). That section indicates 

that a state program will not be approved if it is not equivalent to or not consistent with the 

federal program. Id. Although RCRA does not define the terms “equivalent” and “consistent,” 

EPA regulations provide guidance. 45 Fed. Reg. 33,290, 33,395 (1980); 40 C.F.R. 271.4 (2010).  

40 C.F.R. part 271.4 provides that a state program must be consistent with the federal 

program and other approved state programs in order to obtain EPA approval. 40 C.F.R. 271.4 

(2010). Notably, subsection (a) of that part states that “[a]ny aspect of the state program which 

unreasonably restricts, impedes, or operates as a ban on the free movement across the State 

border of hazardous wastes from or to other states for treatment, storage, or disposal at 

[authorized] facilities . . . shall be deemed inconsistent.” 40 C.F.R. 271.4(a) (2010). Further, 

subsection (b) notes that state laws prohibiting storage, treatment, or disposal of hazardous waste 

must be designed to protect human health or the environment. 40 C.F.R. 271.4(b) (2010). EPA 

has stated that the unreasonableness of a hazardous waste restriction or impediment on hazardous 

waste should be measured by the impact or likely impact on the flow of waste and in 

consideration of all relevant factors. Order to Commence Proceedings, 50 Fed. Reg. 46437. 

Here, New Union‟s ban on the storage, treatment, or disposal of Pollutant X is unreasonable 

because it impacts the flow of Pollutant X and is not motivated by a legitimate concern for 

human health or the environment. 
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ERAA unreasonably forbids the treatment, storage, or disposal of Pollutant X within New 

Union. (R. at 12). EPA will find a statute unreasonable if its actual impact or likely impact will 

restrict or impede the flow of waste. Order to Commence Proceedings, 50 Fed. Reg. 46437. 

Also, In Hazardous Waste Treatment Council v. Reilly, The Court of Appeals for the District of 

Columbia considered whether a North Carolina statute that was more stringent than comparable 

federal RCRA requirements rendered the North Carolina program inconsistent with the federal 

program. 938 F.2d 1390, 1393 (D.C. Cir. 1991). There, the court analyzed 40 CFR part 271.4(b) 

and held that “a state law „acts as a prohibition‟ on the treatment of hazardous wastes when it 

affects a total ban on a particular waste treatment technology within a state.” Reilly, 938 F.2d at 

1395. The court reasoned that because three hundred and thirty-three riparian miles were 

permissible as sites for the regulated waste treatment technology, the statute did not constitute a 

total ban. Id. at 1395, 1397. Currently, there are only nine TSDs nationwide that treat and 

dispose of Pollutant X, thus New Union‟s ban on the permitting of new TSDs likely impacts the 

flow of Pollutant X. (R. at 12). However, unlike the statute discussed in Reilly, ERAA represents 

a total ban on Pollutant X waste treatment technology. 938 F.2d at 1395. ERAA altogether 

prohibits New Union from issuing a permit for the treatment or disposal of Pollutant X. If New 

Union were to authorize Pollutant X TSDs, the flow of Pollutant X would greatly increase. Thus, 

because the restrictions on Pollutant X unreasonably restrict and impede the flow of Pollutant X 

and constitute a total ban on Pollutant X treatment, this Court should order EPA to withdraw 

approval of the Program. 

Whether or not a program is equivalent depends on whether the program is “strong 

enough.” 45 Fed. Reg. 33,290, 33,395 (1980). Thus, a “state program must at least match the 

minimum federal requirements for hazardous waste regulation.” Douglas J. Snyder, The EPA – 
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North Carolina Dispute: The Right of States to Pass Stricter Laws Under the Resource 

Conservation and Recovery Act, 8 Va. J. Nat. Resources L. 171, 184 (1988). In short, a state 

program is equivalent if its requirements are no less stringent than those authorized. 42 U.S.C. § 

6929 (1982 & Supp. III 1985). For example, when EPA determined a state program‟s corrective 

action regulations were equivalent to the federal program it “referred to the Federal regulations 

pertaining to the corrective action . . . and other Agency guidance.” Corrective Action for Solid 

Waste Management Units at Hazardous Waste Management Facilities, 64 Fed. Reg. 54604-01. 

Here, because EPA regulations prohibit outright bans the Program is not equivalent to the 

Federal program and this Court should order EPA to withdraw approval of the Program. 

B. ERAA renders the Program in violation of the Commerce Clause. 

 

 ERAA is a regulatory scheme that economically isolates New Union from the 

commercial flow of Pollutant X and unduly burdens interstate commerce. All objects of 

interstate trade, including wastes, garner Commerce Clause protection, and when states restrict 

the movement of wastes they are subject to constitutional scrutiny. Philadelphia v. New Jersey, 

437 U.S. 617, 622-23 (1978). When Congress enacted RCRA it did not intend “to permit the 

states, directly or by EPA authorization, to engage in actions otherwise violative of the 

Commerce Clause.” Envtl. Tech. Council v. Sierra Club, 98 F.3d 774, 783 (4th Cir. 1996) (citing 

Hazardous Waste Treatment Council v. State of South Carolina, 945 F.2d 781, 792 (4th Cir. 

1991). State laws designed to further economic isolationism and protectionism within a state are 

per se invalid, however when other objectives motivate legislation and there is no patent 

discrimination against interstate trade an alternative test is used. Philadelphia, 437 U.S. at 623-

24. In short, the question is whether the statute “is basically a protectionist measure, or whether it 

can fairly be viewed as a law directed to legitimate local concerns, with effects upon interstate 
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commerce that are only incidental.” Philadelphia, 437 U.S. at 624. ERAA is a protectionist 

scheme that allows New Union to benefit from the commercial activities that produce Pollutant 

X while avoiding the detrimental effects of its treatment, storage, and disposal. Thus, because 

ERAA is a protectionist scheme it is per se invalid—it does not matter that New Union “imposes 

on out-of-state commercial interests the full burden of” ensuring that New Union‟s environment 

is free from risk of Pollutant X. Id. at 628. 

Even if ERAA was not facially discriminatory it would still violate the Commerce 

Clause. ERAA allows for the production of Pollutant X, but it prohibits the storage, treatment, or 

disposal of Pollutant X within New Union. (R. at 12). Additionally, ERAA prohibits the 

development of Pollutant X TSDs within New Union. (R. at 12). The Supreme Court has 

repeatedly stated that, “„[t]he commerce clause forbids discrimination, whether forthright or 

ingenious.‟” Am. Trucking Ass’ns v. Scheiner, 483 U.S. 266, 277 (1987) (internal citations 

omitted). New Union‟s statute is discriminatory because out-of-state producers of Pollutant X are 

forced to deal with disposal or treatment of the wastes, whereas when in-state producers generate 

Pollutant X as a byproduct they are required to export their wastes out of state. (R. at 12). 

By allowing New Union to produce but not dispose of or store Pollutant X, ERAA 

unduly burdens interstate commerce. An impediment to interstate movement of wastes frustrates 

the commercial activity that produces those wastes. Illinois v. Gen. Elec. Co., 683 F.2d 206, 213 

(7th  Cir. 1982). For example, in Philadelphia, New Jersey enacted a statute that prohibited the 

importation of out-of-state wastes. 437 U.S. at 619. The court held that the ban on out-of-state 

wastes discriminated against interstate commerce because New Jersey attempted to isolate itself 

from the increasing need for landfill space and the decreasing landfill capacity by erecting a 

barrier against the movement of interstate trade. Id. at 626-28. Like in Philadelphia, New 
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Union‟s enactment of ERAA impedes interstate waste trade based solely on the waste‟s origin. 

Id. at 619. ERAA is discriminatory because it allows for the production, but not the disposal, of 

Pollutant X, allowing New Union to reap the rewards of commercial production without bearing 

the burden of its disposal. 

 ERAA may in part address legitimate public safety concerns, however “the incantation of 

a purpose to promote the public health or safety does not insulate a state law from Commerce 

Clause attack,” especially when alternative less discriminatory means exists. Kassel v. 

Consolidated Freightways Corp., 450 U.S. 662, 670 (1981). Justification for a statute that 

discriminates against interstate commerce is subject to strict scrutiny. Hughes v. Oklahoma, 441 

U.S. 322, 337 (1979). When a statute is “„irrational, overbroad, unreasonable, and unnecessary‟” 

it is evidence that nondiscriminatory alternatives exist. Blue Circle Cement v. Bd. of County 

Comm’rs, 917 F. Supp. 1514, 1523 (N.D. Okl. 1995) (internal citations omitted). Alternative, 

less discriminatory means exist for New Union. For instance, New Union could permit private 

Pollutant X TSDs or impose a flat tax on any Pollutant X moving through the state and use the 

taxes to construct a TSD. Further, New Union has provided no data about why it is incapable of 

permitting disposal and treatment. Thus, because ERAA unduly restricts the movement of 

Pollutant X without legitimate health or environmental concerns and because less discriminatory 

alternatives are available, ERAA violates the Commerce Clause.  

Therefore, because ERAA renders the Program not equivalent to and inconsistent with 

the federal program and in violation of the Commerce Clause, this Court should instruct EPA to 

withdraw its approval of the Program.  
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CONCLUSION 

The district court improperly granted New Union‟s motion for summary judgment on 

CARE‟s request for the court to order EPA to act on its RCRA section 7004 petition and its APA 

section 553(e) petition. The district court had subject matter over CARE‟s RCRA citizen suit and 

over CARE‟s APA request for review of agency action. EPA‟s failure to act on CARE‟s 

petitions constitutes a constructive denial of the petitions and a constructive determination that 

the Program continues to meet RCRA standards. These actions are reviewable by this Court 

under RCRA section 7006(b). EPA must withdraw its approval of the Program because its 

diminished resources and poor enforcement, its removal of railroad hazardous wastes from its 

regulation, and its treatment of Pollutant X render the Program inconsistent with and not 

equivalent to the federal program. Additionally, the Program‟s treatment of Pollutant X is in 

violation of the Commerce Clause. CARE respectfully requests that this Court lift the stay on its 

action originally filed in this Court, review EPA‟s actions on CARE‟s RCRA and APA petitions, 

and force EPA to withdraw its approval of the Program. 

 


