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JURISDICTIONAL STATEMENT 

 
EnerProg, L.L.C. (EnerProg), and Fossil Creek Watchers, Inc. (FCW), have filed timely 

petitions pursuant to section 509(b) of the Clean Water Act (CWA), 33 U.S.C. § 1369(b)(1)(F) 

(2012), seeking judicial review of the final decision of the Environmental Appeals Board (EAB) 

of the United States Environmental Protection Agency (EPA). The EAB denied petitions filed by 

EnerProg and FCW pursuant to 40 C.F.R. part 124 (2017), affirming the issuance of a final 

National Pollutant Discharge Elimination System (NPDES) Permit to EnerProg, L.L.C., for 

pollutant discharges associated with the continued operation of the Moutard Electric Generating 

Station (MEGS), a coal-fired steam electric power plant.  

STATEMENT OF THE ISSUES  
 

I. Whether the conditions added by the State of Progress under Clean Water Act section 
401(d) must be incorporated into the final permit, and whether those conditions were 
“appropriate requirements of state law.” 
 

II. Whether EPA’s April 25, 2017 suspension of compliance deadlines for the 2015 
Effluent Limitation Guidelines eliminates the requirement for zero discharge of 
pollutants in coal ash transport water for the MEGS facility.  

 
III. If EPA’s suspension is effective, whether the EPA Region XII permit administrator 

could rely on Best Professional Judgment as an alternative ground to require zero 
discharge of pollutants in coal ash transport water. 

 
IV. Whether the Clean Water Act requires a National Pollutant Discharge Elimination 

System permit to discharge pollutants into a coal ash pond created by impounding a 
“water of the U.S.” in light of EPA regulations exempting “waste treatment systems.”  

 
V. Whether closing and capping the ash pond requires a section 404 permit for 

discharging fill material. 
 

STATEMENT OF THE CASE 

This petition centers on the re-issuance of an NPDES permit for the MEGS, a coal-fired 

electric generating plant in Fossil, Progress. R. at 7.
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IV. The MEGS Facility.  

EnerProg’s MEGS facility has a closed-cycle cooling system, with an actual intake flow 

and design intake flow of less than 125 million gallons per day (MGD). R. at 7. It currently uses 

wet ash handling systems to handle the fly and bottom ash that it generates, using water to sluice 

ash solids through pipes to one ash pond, where the transport water undergoes treatment by 

sedimentation before it is discharged to the Moutard Reservoir. R. at 7. The Moutard Reservoir, 

in turn, provides water for plant uses. R. at 7. There are no authorized discharge points from the 

Moutard Reservoir into nearby water bodies. 

Discharge into the Ash Pond. The ash pond was created in June, 1978 by damming the 

then free-flowing upper reach of Fossil Creek. R. at 7. Fossil Creek is a perennial tributary to the 

Progress River, a navigable-in-fact interstate body of water. R. at 7. The record does not indicate 

whether EnerProg received a permit to create this impoundment. Id.  

The impounded portion of Fossil Creek (the “ash pond”) receives a slew of different 

waste streams, R. at 7–8, but the only noted discharge points into the ash pond are “Internal” 

Outfall 008 and “Internal” Outfall 009. R. at 8. “Internal” Outfall 008 discharges (1) coal ash 

transport water containing bottom and fly ash and (2) cooling tower blowdown, which are mixed 

before being discharged into the ash pond. R. at 8. Discharge of ash transport waters into the ash 

pond will eventually cease once the facility converts to dry ash transport handling, i.e., disposing 

of fly and bottom ash into a dry landfill. R. at 8.  

There is no specific discharge point for the other waste streams that are discharged into 

the ash pond. R. at 7–8. These waste streams include cooling tower blowdown, flue gas 

desulfurization (FGD) waste water, boiler blowdown, oily waste treatment, waste from the water 



 3 

treatment processes including Reverse-Osmosis (RO) wastewater, plant area wash down water, 

landfill leachate, monofill leachate, equipment heat exchanger water, groundwater, yard sump 

overflows, piping leakage from limestone slurry and the FGD system, and treated domestic 

wastewater. 

Discharge From the Ash Pond. The ash pond discharges directly to Moutard Reservoir 

via a riser structure (Outfall 002). R. at 7. 

The New Retention Basin. As described below, the permit will require EnerProg to build 

a new, lined, Retention Basin. R. at 8.  Once completed, the new retention basin, will accept the 

wastes otherwise currently being discharged into the ash pond.  

V.  Permit Limits and Conditions. 

On January 18, 2017, EPA Region XII issued a federal NPDES permit to EnerProg, 

L.L.C., pursuant to section 402 of the CWA, 33 U.S.C. § 1342 (2012). R. at 6.  

The State Certification. The State of Progress issued a certification pursuant to section 

401 of the CWA for the renewal of the MEGS NPDES permit. Progress’s certification includes 

conditions to comply with the Progress Coal Ash Cleanup Act (CACA). One such condition is 

that EnerProg must cease operation of its ash pond by November 1, 2018, complete dewatering 

of its ash pond by September 1, 2019, and cover the dewatered ash pond with an impermeable 

cap by September 1, 2020. R. at 8. Recognizing the public hazards associated with the failures of 

ash treatment pond containment systems and potential for leaks from these treatment ponds into 

ground and surface waters, CACA requires assessment, closure, and remediation of substandard 

coal ash disposal facilities in the State of Progress. R. at 8–9. The State of Progress does not 

allow for judicial review of certifications, R. at 11, but EnerProg has not shown that state 

administrative review is unavailable.   
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Effluent Limitation Guidelines (ELGs). MEGS is a Steam Electric Power Generating 

Point Source and subject to EPA’s 2015 Effluent Limitations Guidelines (ELGs), R. at 7. ELGs 

are uniform regulations among facilities with similar equipment and characteristics, 33 U.S.C. § 

1251, and are the primary way that EPA controls discharges of pollutants into waters. Pursuant 

to the ELGs for Steam Electric Power Generating Facilities, the final permit requires zero 

discharge of toxic pollutants in fly ash and bottom ash transport water after November 1, 2018. 

Id. These requirements only apply to transport waters generated after November 1, 2018. Id.   

EPA had updated the ELGs for Steam Electric Power Generating facilities in 2015—they 

had not been updated since 1982. 80 Fed. Reg. 67,838 (Nov. 3, 2015) (to be codified at 40 C.F.R 

§ 423); 40 C.F.R. § 423 (1982). The final 2015 ELGs were the product of over a decade of 

studies that concluded (1) fly ash and bottom ash waste streams contain mercury, arsenic and 

selenium; and (2) wet handling of these waste streams carries these toxic pollutants to waters. 

Envtl. Protection Agency, EPA 821-R-09-008, Steam Electric Power Generating Point Source 

Category: Final Detailed Study Report at 5-11–5-17 (2009), 

https://www.epa.gov/sites/production/files/2015-06/documents/steam-

electric_detailed_study_report_2009.pdf [hereinafter 2009 EPA Report]. The final ELGs make 

clear that existing facilities need to implement dry ash handling systems to achieve zero pollutant 

discharge in bottom and fly ash transport. The effective date for these ELGs was January 4, 2016 

and the compliance dates for zero fly and bottom ash discharge was Nov. 1, 2018. The 2015 

ELGs are the subject of an industry challenge that is pending in the Fifth Circuit. R. at 9. 

Best Professional Judgment. As an alternative ground for requiring MEGS to implement 

dry handling of bottom and fly ash wastes to achieve zero discharge of toxic pollutants by 

November 1, 2018, the permit writer relied on their Best Professional Judgment (BPJ). R. at 9. 
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Permit writers are required to rely on their BPJ when ELGs “only apply to certain aspects of the 

discharger’s operation, or to certain pollutants, other aspects or activities are subject to regulation 

on a case-by-case basis to carry out the provisions of the Act.” 40 C.F.R. § 125.3(c)(3) (2017). 

Discharge from the ash pond contains elevated levels of mercury, arsenic, and selenium, 

which are all toxic pollutants. R. at 9. Furthermore, EPA staff have determined (as evident in the 

2015 ELGs) that dry handling of bottom ash and fly ash has been in use at existing plants in the 

industry for many years. R. at 9. MEGS is sufficiently profitable to adopt dry handling of these 

wastes with zero liquid discharges, with no more than a twelve cents per month increase in the 

average consumer’s electric bill. R. at 9.  

Discharges into the coal ash pond. Finally, the permit contains no effluent limits for the 

continued use of “Internal” Outfall 008—which discharges transport bottom and fly ash to the 

coal ash pond. R. at 10. Nor does has EPA required EnerProg to receive a section 404 permit for 

the coal ash pond closure and capping project. 

VI. The Procedure Below. 
 

EnerProg and FCW sought review of EnerProg’s permit by the EAB of EPA. EnerProg 

challenged: (1) the condition from the State of Progress requiring EnerProg to terminate its use 

of the coal ash pond; (2) the permit’s inclusion of the zero discharge requirements for coal ash 

transport waters from the 2015 ELGs; and (3) the permit writer’s reliance on Best Professional 

Judgment as an alternative ground for requiring MEGS to implement dry handling of bottom and 

fly ash wastes in order to achieve zero discharge of toxic pollutants associated with these wastes 

by November 1, 2018. R. at 6–7. 

FCW challenged: (1) the illegal authorization of discharges of bottom ash and fly ash 

pollutants into the coal ash pond without subjecting the discharges to CWA effluent limitations, 
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because the MEGS ash pond itself is a water of the United States; and (2) the permit provisions 

authorizing coal ash solids to remain in the ash pond after it is closed, on the grounds that it is 

unlawful to dewater the pond and leave the coal ash solids in place where a stream once flowed 

without first obtaining a fill permit under section 404 of the CWA.  

The EAB denied these petitions for review pursuant to 40 C.F.R. § 124 (2017). R. at 7. 

Both parties filed timely petitions pursuant to 33 U.S.C. § 1369(b) (2012) seeking judicial review 

by this Court. The Court has already determined that both petitioners have standing to pursue 

their petitions for review and that all issues raised in the petitions were properly preserved for 

appeal. R. at 2.  

STANDARD OF REVIEW 
 

The Administrative Procedure Act (APA), 5 U.S.C. §§ 701–706, governs this Court’s 

standard of review.  Under the APA, this Court may overturn agency action—which here 

includes both EPA’s permitting decision and EAB’s affirmance of that decision—if it was 

“arbitrary, capricious, an abuse of discretion or otherwise not in accordance with law.” 5 U.S.C. 

§§ 551(13), 704, 706(2)(A); 33 U.S.C. § 1369(b)(1); Upper Blackstone Water Pollution 

Abatement Dist. v. E.P.A., 690 F.3d 9, 20 (1st Cir. 2012).  

Agencies are normally entitled to substantial deference so long as their decisions do not 

collide directly with substantive statutory commands and “so long as procedural corners are 

squarely turned.” Adams v. EPA, 38 F.3d 43, 49 (1st Cir. 1994) (quoting Puerto Rico Sun Oil Co. 

v. EPA, 8 F.3d 73, 77 (1st Cir. 1993)). To the extent that the EAB’s decision reflects a gloss on 

its interpretation of the governing EPA regulations, a reviewing court must also afford those 

policy judgments substantial deference, deferring to them unless they are arbitrary, capricious, or 
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otherwise “plainly impermissible.” Howmet Corp. v. EPA, No. 09-5360, Slip op. (D.C. Cir. Aug. 

6, 2010).  

SUMMARY OF THE ARGUMENT 
 

 First, state certification conditions under section 401(d) must be incorporated into the 

final permit without review by federal agencies or courts. The plain text of both the CWA and 

EPA regulations bar federal review of conditions imposed by the state pursuant to section 401(d) 

certification. Circuit courts have consistently held that this power is one of interpreting state law 

and is reserved for the states. Even if the EAB did have discretion to review these conditions, it 

correctly decided that closing and capping the ash pond were “appropriate requirements of state 

law.” 

Second, EPA’s attempted stay of the compliance deadlines for the 2015 ELGs did not 

effectively postpone the deadlines, meaning EnerProg must implement dry ash handling by 2018. 

EPA was required to undergo notice and comment rulemaking to change such an essential part of 

the rule, but did not. Even if EPA did not change an essential part of the rule, EPA misapplied 

section 705 of the APA, which only allows for a stay when a rule has yet to go into effect, is 

pending judicial review, and “justice so requires.” When EPA invoked section 705, none of the 

components were undergoing judicial review. See 2017 Attempted Stay; Order Granting EPA 

Abeyance Request, 2, April 24, Doc. No. 00513964356; Letter from Scott 

Pruitt, EPA Adm’r (August 11, 2017). Nor did EPA apply the four-part “justice so requires test.” 

Third, if EPA’s stay was effective, then the permit administrator properly applied BPJ to 

require zero discharge for pollutants in coal ash wastes. EPA regulations require permit writers 

to use their BPJ to mandate technology updates and regulate toxic pollutant discharge “[w]here 

promulgated [ELGs] only apply to certain aspects of the discharger’s operation, or to certain 
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pollutants. . . ” 40 C.F.R. § 125.3(c)(3). Courts have deferred to agency interpretations of the 

question presented here: whether the promulgated ELGs “apply,” so as to preclude the permit-

writers from using their BPJ. Whether the 1982 ELGs “apply” to all three toxic pollutants that 

are present in coal ash transport waste streams is ambiguous because the 1982 ELGs explicitly 

did not regulate these pollutants. See 40 C.F.R. § 423. EPA’s interpretation that the term “apply” 

is synonymous with “regulate” is not plainly erroneous or inconsistent with the BPJ rule. See 40 

C.F.R. § 125.3(c)(3). Moreover, reading the BPJ rule to apply when the ELGs do not regulate a 

toxic pollutant is consistent with the directive of the CWA. See 33 U.S.C. § 1341. 

Fourth, the interim discharge of untreated coal ash wastes into the ash pond, an 

impoundment that was historically part of Fossil Creek, is itself a violation of the CWA section 

301 provisions requiring technology and water quality based effluent limits for all discharges to 

waters of the United States. See 33 U.S.C. § 1311. The permit should be remanded for further 

consideration of whether EnerProg needs an NPDES permit for “Internal” Outfall 008. In 1980, 

EPA promulgated a regulation seeking to protect waters like the coal ash pond, but illegally 

suspended these protections and has evaded judicial review ever since. In any event, the EAB’s 

decision to not require a permit was arbitrary and capricious because it entirely ignored EPA’s 

changing position on whether NPDES permits are necessary for effluent discharges into 

impounded “waters of the United States” being used as “waste treatment systems.”  

Finally, the EAB erred in determining EnerProg does not need a permit to cap and fill the 

coal ash pond (formerly Fossil Creek), again relying on the exemption for “waste treatment 

systems.” See 40 C.F.R. § 122.2 (2017). Even if private coal ash ponds located in public waters 

can be temporarily exempted from effluent limitations, the “waste treatment” exclusion cannot 

permanently eliminate the CWA’s other statutory protections for a water of EAB’s order devoted 
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not one sentence to addressing the reality that dewatering and capping the coal ash pond both 

involve raising the bottom (the former bed of Fossil Creek) and replace the pond (and former 

creek) with dry land, bringing these activities within the permitting requirements of CWA 

sections 301 and 404. 33 U.S.C. §§ 1311, 1344. The permit should be remanded for further 

consideration of this issue. 

ARGUMENT 
 

I. EPA was Required to Incorporate Permit Conditions Added by the State of 
Progress, but was Nevertheless Correct in Concluding that These Conditions 
were “Appropriate Requirements of State Law.”  
 

Section 401(d) of the CWA requires NPDES applicants to receive a certification from the 

state. The certification includes “appropriate requirements of state law” to ensure that federal 

permits both further state water quality efforts and do not violate state law. 33 U.S.C. § 1341(d) 

(2012).  Every state—regardless of whether it has been delegated authority to administer the 

NPDES program—has authority to attach “conditions” to the permit. Id. In this case, the State of 

Progress issued a certification for the renewal of the MEGS NPDES permit and EPA Region XII 

issued the final permit. R. at 6, 8. EPA has no discretion to review state-imposed conditions 

under section 401. Furthermore, even if EPA could review these requirements, they were 

“appropriate conditions of state law.” 

A. EPA was required to include Progress’ Section 401(d) Requirements. 

Requirements imposed by state certification may only be reviewed by state courts or state 

agencies because, under section 401(d), these state-imposed requirements “shall become a 

condition on any Federal license or permit.” 33 U.S.C. § 1341(d). The plain language of section 

401(d) does not give EPA authority to review whether Progress’s certification requirements are 

appropriate as a matter of state law. See Escondido Mut. Water Co. v. La Jolla Band of Mission 
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Indians, 466 U.S. 765, 772 (1984) (holding that when a statute says a state-imposed condition 

“shall be a condition” of the final permit, the agency has no authority to review absent “clear 

legislative intent to the contrary.”) (internal quotations omitted). The Second Circuit faced a 

similar challenge in American Rivers v. F.E.R.C., where Vermont had issued a state certification 

under the CWA, but the Federal Energy Regulatory Commission (FERC) refused to incorporate 

several conditions into the final license. 29 F.3d 99 (2nd Cir. 1997). Applying Escondido, the 

Second Circuit ordered FERC to include Vermont’s 401(d) conditions. Id. at 110 (internal 

citations omitted).  

 The American Rivers reasoning clarifies that both the statute at issue in that case and the 

CWA provide that states can impose requirements based on state law through certification and 

those requirements “shall become a condition” on the final license. American Rivers also makes 

clear that the phrase “appropriate requirement of State law,” does not delegate any authority to 

federal agencies or courts to review these state law requirements. Id. (“In neither case do the 

underlying statutes or their schemes for administrative and judicial review suggest that Congress 

wanted the Commission to second-guess the imposition of conditions.”).  

The D.C. Circuit similarly emphasized that only state courts or agencies can review 

401(d) certification conditions because “Congress intended that the states would retain the power 

to block, for environmental reasons, local water projects that might otherwise win federal 

approval.” See Keating v. F.E.R.C., 927 F.2d 616, 622 (D.C. Cir. 1991). Determining whether to 

issue a certification and what conditions will be necessary “turns on questions of substantive 

state environmental law—an area that Congress expressly intended to reserve to the states and 

concerning which federal agencies have little competence.” Id. One scholar summarizes Keating 

as holding “neither a federal agency nor a federal court may review the appropriateness of 
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conditions attached to the certificate or review the grant or denial of a certificate.” Lisa M. 

Bogardus, State Certification of Hydroelectric Facilities, 12 Va. Envtl. L. J. 43, 94 (1992). 

 The Second and D.C. Circuits are far from alone in concluding that federal courts or 

agencies may not review the appropriateness of conditions as a matter of state law. The First, 

Third, Seventh, and Ninth Circuits, as well as the Southern District of Alabama, have all found 

that section 401(d) does not allow federal agencies or courts to review state requirements and 

that such disputes must be dealt with in state-level judicial or administrative proceedings. See 

Roosevelt Campobello Int’l. Park Comm’n v. E.P.A., 684 F.2d 1041, 1056 (1st Cir. 2003); 

Proffitt v. Rohm & Haas, 850 F.2d 1007, 1009 (3rd Cir. 1988); U.S. Steel Corp. v. Train, 556 

F.2d 822, 837 (7th Cir. 1977); American Rivers v. F.E.R.C., 201 F.3d 1186, 1207 (9th Cir. 1999); 

Mobil Oil Corp v. Kelley, 426 F. Supp. 230, 233 (S.D. Ala. 1976). 

Moreover, EPA regulations provide that state certification may not be reviewed by 

federal agencies and courts. 40 C.F.R. § 124.55(e) (2017) (“Review and appeals of limitations 

and conditions attributable to State certification shall be made through the applicable procedures 

of the State and may not be made through the procedures in this part.”). This regulation is 

unambiguous: States determine what conditions are necessary to maintain compliance with state 

law requirements, not federal agencies. Thus, EPA and the federal courts alike are not the 

appropriate venues to seek review of what constitutes an appropriate requirement of state law. 

See 33 U.S.C. § 1341(d). 

Maintaining the division between the federal and state roles promotes the CWA’s deeply 

ingrained principles of federalism. See Mobil Oil Corp., 426 F. Supp. at 234 (finding a “strong 

legislative preference” for state review of certification). After all, CWA section 510 “guarantees 

the right of the states to adopt and enforce within the limits of state authority any water pollution 
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control requirement which is as stringent as or more stringent than federal requirements.” Id. 

Furthermore, section 511(c)(2) “prohibits any federal agency from using the National 

Environmental Policy Act of 1969 as a means for reviewing the adequacy of any state 

certification under Section 401.” Id. Thus, Congress took care to ensure that NEPA review 

would not provide a backdoor way to challenge state certifications. This demonstrates 

congressional intent to block federal agency review of state certifications and to allow states 

great freedom in controlling and protecting their own waters. 

Indeed, Congress intended that “States shall lead the national effort to prevent, control 

and abate water pollution. As a corollary, the Federal role has been limited to support of, and 

assistance to, the States.” Mobil Oil Corp., 426 F. Supp. at 234-5 (quoting S. Rep. No. 92-414 at 

3669 (1971)). This sentiment is echoed in section 401 where Congress declared “[t]he purpose of 

the certification mechanism provided in this law is to assure that Federal licensing or permitting 

agencies cannot override state water quality requirements.” Id. 

The fact that Progress lacks a mechanism for judicial review of these certification 

conditions does not automatically mean that federal courts or agencies have such authority the 

record does not speak to whether there may be opportunity for review by state agencies. See R. at 

10–11. In any event, section 401(d) certifications are questions of state law and federal courts 

may not unilaterally extend their jurisdiction without authorization from Congress. Exercising 

jurisdiction would not only violate the plain text of the CWA’s implementing regulations, which 

explicitly bar review of the certification conditions. It would also offend the principles of 

federalism that congress went to great lengths to protect.  

Despite the significant power of states to impose conditions on federal permits, it is not as 

if EPA must bow to state conditions that violate the CWA. The Regional Administrator is 
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authorized to disregard certification conditions inserted on the basis that “State law allows a less 

stringent permit condition.” 40 C.F.R. § 124.55(c) (2017). EPA must ensure compliance with 

federal water quality standards and may impose “additional permit conditions necessary to meet 

that end.” See Nat. Res. Def. Council (NRDC) v. EPA, 279 F.3d 1180, 1188 (9th Cir. 2002). 

Which is why EPA should have required EnerProg to seek and receive a section 404 permit for 

its coal ash closure project, as explained further below.  

B. Closure and Remediation of the Ash Pond is an “Appropriate Requirement[] of 
State Law.” 
 
The CWA provides states broad power to insert requirements into their section 401(d) 

certifications to maintain compliance with state water quality standards. In PUD No. 1 of 

Jefferson County v. Washington Dept. of Ecology, the Supreme Court examined the 

appropriateness of conditions in a 401(d) certification. 511 U.S. 700, 700 (1994). A city and 

utility district sought to build a hydroelectric project on a river scheduled as a Class AA water. 

Id. The project would have reduced the minimal residual flow in a portion of the river, and Class 

AA waters in Washington have characteristic uses such as “fish migration, rearing, and 

spawning.” Id. Washington’s section 401(d) certification required the project to maintain a 

“minimum stream flow” to protect the characteristic uses of the Class AA river. Id.  

The Supreme Court has a low threshold for “appropriate conditions,” accepting even 

“broad, narrative criteria based on, for example, ‘aesthetics.’” Id. at 716. CACA’s requirements 

that the ash pond be drained and capped are directly aligned with the CWA. Just as section 303 

of the CWA provides that state law standards must be designed for particular purposes including 

“to protect the public health or welfare,” 33 U.S.C. § 1313(c)(2)(A) (emphasis added), CACA is 

designed to “prevent[] public hazards associated with the failures of ash treatment pond 

containment systems, as well as leaks from these treatment ponds into ground and surface 
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waters.” R. at 8-9 (emphasis added). It is clear from CACA’s plain language that the Act closely 

reflects the policy considerations demanded by section 303, specifically by regulating activities 

that involve discharge into water to protect the health and welfare of the public. R. at 8–9.  

Thus, CACA targets factors which may pose a threat to the public. These requirements 

are well above the broad threshold set forth by the abstract “aesthetic preservation” goals. PUD 

No. 1, 511 U.S. at 716. Unlike in PUD, where the concern was the broad aesthetic quality of the 

water systems, here there may well be a concern about the safety of water used for a variety of 

functions, including drinking water. See R. at 7 (noting water discharged from the coal ash pond 

is re-used for drinking water). CACA’s law targeting potentially imminent health hazards brings 

it well within the Supreme Court’s expansive standard of appropriate state law requirements.  

II. EPA’s Attempt to Stay the 2015 ELGs Was Unlawful.  
 

EPA’s April 25, 2017 “Notice Suspending Compliance Deadlines in the 2015 Final 

Effluent Limitation Guidelines for the Steam Electric Power Generating Industry" cannot 

effectively postpone the November 1, 2018 compliance dates for zero discharge of pollutants in 

fly and bottom ash transport waste streams. See 2017 Attempted Stay; 80 Fed. Reg. 67,838 (Nov. 

3, 2015). The 2015 ELGs were the result of over a decade of scientific study, see 2009 Report, 

and thousands of public comments. However, after the 2015 ELGs went into effect to protect the 

nations waters from toxic pollutants, EPA attempted to stay compliance dates for coal ash waste 

streams without undergoing new rulemaking. See 2017 Attempted Stay. Since postponing 

compliance dates means changing an “essential part” of the rule, EPA needed to re-do the notice-

and-comment process for its new compliance dates to be effective. Nat. Resources Def. Council, 

Inc. (NRDC) v. EPA, 683 F.2d 752, 762 (3d Cir. 1982); Envtl. Def. Fund, Inc. v. Gorsuch, 713 

F.2d 802, 818 (D.C. Cir. 1983).  
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To make matters worse, in order to evade these important transparency-forcing 

procedures, EPA tried to rely on section 705 of the APA, which provides a narrow exception 

granting agencies limited power to stay rules. See Sierra Club v. Jackson, 833 F. Supp. 2d 11, 18 

(D.D.C. 2012); Clean Air Council v. Pruitt, 862 F.3d 1, 9 (D.C. Cir. 2017); Becerra v. United 

States Dep’t of the Interior, No. 17-cv-02376-EDL, 2017 WL 3891678 at *3 (N.D. Cal. Aug. 30, 

2017). Section 705 does not apply to this case. As a result, the attempted stay was not effective. 

A. EPA’s Failure to Provide Notice and Opportunity for Public Comment before 
Yanking the Compliance Dates Renders its Attempted Postponement Ineffective.  
 
The final rule was published on November 3, 2015. 80 Fed. Reg. 67,903. The rule’s 

effective date was January 4, 2016 and the compliance dates were November 1, 2018. Id. By 

declaring these compliance dates postponed, EPA removed the enforcement mechanism from the 

rule. See 2017 Attempted Stay. EPA must undertake notice and comment rulemaking to 

postpone the compliance dates for the 2015 ELGs concerning fly and bottom ash transport water. 

See NRDC, 683 F.2d at 761; Pub. Citizen v. Steed, 733 F2d 93, 98 (D.C. Cir. 1984); Sierra Club, 

833 F. Supp. 2d at 27.  

Consider NRDC, where EPA indefinitely postponed the effective dates of a regulation on 

toxic pollutants. 683 F.2d at 758. Recognizing that an “effective date” is “an essential part” of 

the rule itself, the Third Circuit decided that EPA’s indefinite postponement was itself a new 

“rule” under the APA and ordered EPA to reinstate the regulations that it purported to “stay.” Id. 

at 761. If an agency could simply remove effective dates and compliance dates without these 

proper procedures, the court reasoned, “an agency could guide a future rule through the 

rulemaking process, promulgate a final rule, and then effectively repeal it, simply by indefinitely 

postponing its operative date.” Id.  



 16 

While NRDC involved EPA postponing effective dates of a regulations, postponing the 

compliance dates of an already effective rule is even more offensive to the purposes of APA 

notice-and-comment rulemaking. Cf. Pruitt, 862 F.3d at 6. The line between an effective date 

and a “compliance date” is truly a distinction without a difference; indefinitely postponing a 

rule’s effective date, as in NRDC, necessarily constitutes an indefinite postponement of the date 

by which compliance is required. 683 F.2d at 762. Like effective dates, postponing compliance 

dates impacts “‘rights or obligations . . . from which legal consequences will flow.’” Pruitt, 862 

F.3d at 6 (citing Bennett v. Spear, 520 U.S. 154, 177–78 (1997)). By staying a rule and 

suspending the compliance deadlines for facilities to reach zero discharge of pollutants in fly and 

bottom ash waste water, EPA is essentially “delaying the rule’s effective date, and []court[s] 

ha[ve] held that such orders are tantamount to amending or revoking a rule.” See id. at 6.  

B. Even if the Suspension Does Not Amount to a New Rule, APA Section 705 Does Not 
Allow EPA to Stay the Fly and Bottom Ash Portions of the 2015 ELG Rule.  
 
The APA’s section 705 is not a carte blanche for agencies to stay rules that have already 

gone into effect. An agency may only “postpone the effective date of action taken by it” if it 

“finds that justice so requires . . . pending judicial review.” Id. 

For APA section 705 to apply, an agency must demonstrate that (1) justice so requires; 

(2) the rule has not yet taken effect; and (3) the rule is undergoing judicial review. 5 U.S.C. § 

705. EPA has failed to demonstrate all three elements. 

First, EPA failed to meet the requisite showing that “justice so requires” staying the ELG 

components dealing with fly and bottom ash. See 2017 Attempted Stay. To demonstrate that 

“justice so requires,” agencies bear the same burden as parties seeking a preliminary injunction 

test. Jackson, 833 F. Supp. 2d at 30. Thus, the agency must at least show: (1) why the stay is 

likely to succeed on the merits; (2) that there will be irreparable harm without the stay; (3) that 
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the harm is greater than the benefit that the rule could provide; and (4) that a stay serves the 

public interest. Id. at 29. In the past, EPA has considered the four-factor preliminary injunction 

test when faced with requests to postpone the compliance dates of rules under 5 U.S.C. § 705. 

See, e.g., 76 Fed. Reg. 28,318, 28,326 (May 17, 2011) (to be codified at 40 C.F.R § 60, 63)  

(denying Portland Cement Association’s request for a stay based on the four-part injunctive 

“justice so requires” test and concluding that “the effective date . . . has already passed and thus 

a stay under APA section 705 is not appropriate); 76 Fed. Reg. 4,780, 4,788 (Jan. 26, 2011) (to 

be codified at 40 C.F.R § 50, 53, 58); 75 Fed. Reg. 49,556, 49,563 (Aug. 13, 2010) (to be 

codified at 40 C.F.R § 1).  

Meanwhile, EPA’s attempted stay does not even mention the four-factor preliminary 

injunction test. See 2017 Attempted Stay. The agency blows past any material consideration and 

states simply that it has received seven petitions requesting that it review the 2015 ELGs and that 

the requests express “wide-ranging and sweeping objections to the Rule. . .” Id. The notice goes 

on to mention “capital expenditures” and “costs under the Rule,” but does not cite to any 

published research that would put a dollar estimate on these costs. Nor does the notice walk back 

EPA's assertion in the final 2015 ELG rule that dry handling of coal ash wastes would have 

benefits running into the hundreds of millions of dollars. 80 Fed. Reg. 67,903.  

Second, as explained above, the 2015 ELGs have already gone into effect. EPA offers no 

reasoned explanation for why postponing a compliance date and an effective date are different.   

See, e.g., NRDC, 683 F.2d at 762  

The final reason that EPA cannot invoke section 705 to stay the bottom ash component of 

the ELG “pending judicial review” is because it is simply not “pending judicial review.” EPA 

invoked section 705 to stay the fly and bottom ash portions of the ELGs after obtaining a 120- 
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day abeyance from the Fifth Circuit. See 2017 Attempted Stay; Sw. Elec. Power Co. v. EPA, 

Order Granting EPA Abeyance Request, 2, April 24, Doc. No. 00513964356, 50-60821.  

Before the 120-day abeyance expired, EPA requested an indefinite abeyance on the 

Bottom Ash rule to repeal the compliance dates. Sw. Elec. Power Co. v. EPA, Resp. Mot’n to 

Govern Further Proceedings, Aug. 14, 2017. Doc. No. 00513964356, 50-60821. The court 

obliged on August 22, 2017. Sw. Elec. Power Co. v. EPA, Order Granting EPA Abeyance 

Request, 1–2, Aug. 22, 2017, Doc. No. 00514126308, 50-60821. Thus, when EPA invoked 

section 705 to stay the compliance dates “pending judicial review,” the agency had already 

blocked judicial review on both the Fly and Bottom Ash ELGs.  

 Courts have rejected agency attempts to rely on the “pending judicial review” exemption 

when judicial review is no longer pending. For example, in Becerra, the agency sought and 

secured stays in the cases challenging [a] [] rule . . . . ” 2017 WL 3891678 at *3. The agency 

“blocked judicial review by obtaining a stay.” Id. The court admonished the agency for 

“improperly invok[ing] section 705 to suspend the effective date of the Rule pending its ultimate 

repeal rather than pending judicial review. . .” Id.  

III. EPA is Permitted to Rely on its Best Professional Judgment as an Alternative 
Ground for Requiring Zero Discharge of Pollutants in Coal Ash Transport 
Water if the Stay is Effective. 

EPA regulates effluent limitations in NPDES permits to limit toxic pollutants that 

industrial facilities can discharge into waters. 33 U.S.C. § 1342. EPA regulations require permit-

writers to use their BPJ to mandate technology updates and regulate toxic pollutant discharge 

“[w]here promulgated [ELGs] only apply to certain aspects of the discharger’s operation, or to 

certain pollutants. . . ” 40 C.F.R. § 125.3(c)(3). Given there is no dispute that the effluent from 

the coal ash pond contains toxic pollutants, EPA properly applied BPJ to require zero discharge 

of coal ash streams known to contain these pollutants. See R. at 11; 2009 Report. To make this 
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determination, EPA had to interpret the meaning of the word “apply” in the BPJ rule, which 

courts have found ambiguous. See, e.g., Louisville Gas and Elec. Co. v. Kentucky Waterways 

All., 517 S.W.3d 479, 489 (Ky. 2017). As a result, the court should defer to EPA’s interpretation 

of its own ambiguous regulation. See Auer v. Robbins, 519 U.S. 452, 453 (1997).  

A. EPA Is Entitled to Auer Deference When Interpreting its Own Ambiguous 
Regulations. 
 
EPA promulgated both the 1982 ELGs and the BPJ rule through notice and comment 

rulemaking. 40 C.F.R. § 423 (2017). Deference is no doubt inappropriate where the agency’s 

interpretation amounts to a post hoc justification or is simply plainly erroneous. Christensen v. 

Harris County, 529 U.S. 576, 588 (2000). But an agency’s interpretation need not be the best one 

to prevail, and deference to agency interpretations is especially important when it involves 

complex and technical regulatory schemes. See, e.g., Thomas Jefferson Univ. v. Shalala, 512 

U.S. 504, 515 (1994); Decker v. Nw. Envtl. Def. Center, 568 U.S. 597, 613–614 (2013).  

Courts have regularly afforded EPA deference for interpretations regarding NPDES 

permits. In Decker, an environmental organization challenged an Oregon NPDES administrator’s 

decision that certain logging operations do not need a permit at all. 568 U.S. at 614. The court 

did not undertake its own inquiry to determine whether an NDPES permit was required based on 

the Court’s preferred definition of “industrial” and “industry.” Id. Instead, the court invoked 

Auer to explain that “an agency’s interpretation need not be the only possible reading of a 

regulation-or even the best one to prevail . . . EPAs interpretation is a permissible one.” Id. at 

613.   

Courts have deferred to agency interpretations the question presented here: whether the 

promulgated ELGs “apply,” to preclude the permit-writers from using their BPJ. See, e.g., 

Louisville Gas and Elec. Co., 517 S.W.3d at 489 (finding the term “apply” to be ambiguous).   
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Therefore, this Court should defer to the agency’s interpretation that the permit 

administrator may rely on their BPJ to regulate the toxic pollutants found in MEGS coal ash 

waste streams. R. at 11; 2009 Report. Like the term “industry” in the NPDES regulation from the 

Decker case, the BPJ regulation relies on the word “apply,” which is ambiguous in this context.  

Whether the 1982 ELGs “apply” to all three toxic pollutants that are present in coal ash 

transport waste streams is ambiguous because the 1982 ELGs explicitly did not regulate these 

pollutants. See 40 C.F.R. § 423. The 1982 ELGs did, however, mention all three toxic-priority 

pollutants, albeit primarily in an appendix. 40 C.F.R. § 423 at Appendix A. Appendix A explains 

that a list of toxins—including mercury, arsenic and selenium—were deliberately excluded from 

regulation because EPA could not detect them using the “state of the art methods” available in 

1982. Id. Given the complicated web of interconnected regulatory and statutory requirements, 

EPA is in the best position to decide what “apply” means in the context of a particular permit. 

See Shalala, 512 U.S. at 515 (noting deference agency interpretations is especially important in 

when it involves complex and technical regulatory schemes).  

B. EPA’s Decision that BPJ Applies to the Toxic Pollutants in the MEGS Coal Ash 
Waste Streams is Consistent with the Regulation and Furthers the Purposes of the 
CWA. 
 
 As explained in the EAB’s order, 40 C.F.R. § 125.3(c)(3) provides for the use of BPJ for 

pollutants when promulgated ELGs “only apply to . . . aspects of a discharger’s operation, or to 

certain pollutants . . . . ” EPA has interpreted this regulation to allow for BPJ when the 

promulgated ELGs do not actually regulate the chemicals at issue. R. at 11.  

EPA’s interpretation that the term “apply” is synonymous with “regulate” is not plainly 

erroneous or inconsistent with the BPJ regulation. See 40 C.F.R. § 125.3(c)(3). The permit 

administrator's guidance suggests that BPJ should apply where regulations were promulgated and 
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the toxins in question were “considered” and are “controlled” by the current ELGs. Envtl. 

Protection Agency, NPDES Permit Writers’ Manual at 5-45 (Sept. 2010) [hereinafter Permit 

Writers’ Manual]. The 1982 ELGs did not “control” the discharged arsenic, mercury, and 

selenium from coal ash waste streams because they are explicitly unregulated. Additionally, the 

1982 ELGs did not “consider” the appropriate limit for the three toxic pollutants—“considering” 

whether to regulate certainly does not include situations where, as here, state of the art 

technology could not even detect the to-be-regulated pollutants. 40 C.F.R. § 125.3(c)(3). In other 

words, the BPJ should not be used to bootstrap additional conditions onto industry where EPA 

decided that it could—but should not—regulate a toxic chemical. But, in situations where EPA 

decided against regulation because it determined that regulation was physically impossible given 

technological limitations, “consider” should not bar an agency’s application of its superior 

technical and scientific expertise. 

Moreover, reading the BPJ rule to apply when the ELGs do not regulate and explicitly 

exclude a toxic pollutant is consistent with the directive of the CWA. See 33 U.S.C. § 1341. The 

CWA directs permit administrators to protect waters from toxic discharge and the 1982 ELGs 

left three dangerous toxins unregulated to pollute the waters. Id. When the ELGs were 

promulgated in 1982, EPA was not able to detect mercury, arsenic and selenium. See 40 C.F.R. § 

423. Today, EPA knows that coal ash waste streams carry mercury, arsenic and selenium into 

waters. 2009 Report at 5-1–5-11. In addition, EPA knows that updating to dry handling 

technology is economically sound and eliminates toxic pollutant discharge from waste streams to 

waters. Id. Thus, not only is EPA’s interpretation that “apply” means regulate consistent with the 

BPJ regulation, the CWA requires the agency to act on its expertise to prevent dangerous toxic 

pollutants from discharging into waters.  
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Auer deference is appropriate here for the additional reason that EPA is not offering a 

post hoc rationalization; EPA’s interpretation of its BPJ regulation is memorialized in pre-

litigation materials. Permit Writers’ Manual at 5-45. For example, EPA’s handbook for permit 

writers advises that an ELG does not “apply” unless the toxic pollutant in question is 

“controlled” or was “not considered.” Id. The handbook instructs permit writers to decide 

whether to apply BPJ based on the same inquiry outlined above: whether the pollutant of concern 

is (1) “already controlled by the effluent guidelines” or (2) “not considered by EPA when the 

Agency developed the effluent guidelines.” Id. To reiterate, the 1982 ELGs did not “control” 

because they explicitly exclude mercury, selenium, and arsenic. Nor did EPA “consider” the 

appropriate limit for these toxic pollutants when developing the 1982 ELGs because not even 

state of the art technology could detect these pollutants. See 40 C.F.R. § 423.  

Nor is Louisville Gas and Electric Company binding on this court. That case involved an 

environmental group’s challenge to a permit written by a state NPDES permit administrator who 

decided that the 1982 ELGs did “apply” to mercury, arsenic, and selenium, meaning that there 

was no reason to apply BPJ in the context of FGD waste streams. Louisville Gas and Elec. Co., 

517 S.W.3d at 481–82. In fact, the Kentucky Supreme Court gave substantial deference to the 

permit administrator's interpretation of BPJ and the ELGs, as the court should here.   

Congress gave EPA an important and critical task: promulgate rules to carry out the 

NPDES program. 33. U.S.C. § 1342. Applying its industry-specific, scientific and on-the-ground 

experience with the complex statutory and regulatory provisions, EPA imposed a requirement for 

zero discharge of pollutants in Fly and Bottom Ash waste streams. Deference to EPA is 

undoubtedly appropriate. 
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IV. Outfall 008 Discharges Pollutants into the Coal Ash Pond, which is Actually a 
“Water of the United States,” so a Section 402 Permit is required.  

Congress enacted the CWA “to restore and maintain the chemical, physical, and 

biological integrity” of the waters of the United States and eliminate, by 1985, the discharge 

of all pollutants into the nation’s navigable waters. 33 U.S.C. § 1251(a). In flagrant violation of 

Congress’ statement that “[t]he use of any river, lake, stream or ocean as a waste treatment 

system is unacceptable,” S. Rep. No. 92-414, at 7, EnerProg’s permit allows unlimited dumping 

of pollutants from “Internal” Outfall 008 to an impounded portion of the previously free-flowing 

Fossil Creek. R. at 7. Fossil Creek is a perennial tributary to Progress River, a navigable-in-fact 

interstate body of water. Id. EPA has recognized that “[a]s a matter of law and science,” 

impounding a tributary before it reaches the navigable-in-fact river, as is the case here, does not 

change the status of the tributary. 79 Fed. Reg. 22,201 (Apr. 21, 2014) (proposed Clean Water 

Rule). That is, tributaries to traditional navigable waters are “‘waters of the United States’ 

without the need for a separate, case specific significant nexus analysis.” Id.  

Nevertheless, EAB decided that no effluent limitations are required for Outfall 008 

because EPA regulations defining “waters of the United States” exempt “waste treatment 

systems,” such as the coal ash pond. R. at 12 (citing 40 C.F.R. § 122.2). This “waste treatment” 

exemption is procedurally invalid and outside the scope of EPA’s authority. In any event, EAB’s 

rationale for why EnerProg does not need a permit to discharge bottom and fly ash into the ash 

pond was arbitrary and capricious.  

A. EPA Illegally Suspended Portions of its “Waste Treatment” Exemption to Protect 
Waters like Fossil Creek and then Evaded Review by Skirting Procedural 
Safeguards for Decades.  
 
The CWA prohibits discharging pollutants into navigable waters without a permit. 33 

U.S.C. § 1251(a). The CWA defines “navigable waters” as “the waters of the United States, 



 24 

including the territorial seas.” 33 U.S.C. § 1362(7). In 1978, EPA proposed a regulation to define 

“waters of the United States” to ensure the term “covers all waters which may be regulated by 

the Federal Government within constitutional limits, including . . . impoundments.” 43 Fed. Reg. 

37,078, 37,079 (Aug. 21, 1978) (to be codified at 40 C.F.R. §§ 122, 123, 124, 125) (noting the 

proposal was supposed to ensure consistency with legislative history). 

The final rule defining “waters of the United States” included “impoundments of waters,” 

but carved out an exemption for “waste treatment systems.” 45 Fed. Reg. 33,424 (May 19, 1980) 

(to be codified at 40 C.F.R. § 122). This waste treatment exclusion would “appl[y] only to 

manmade bodies of water which neither were originally created in waters of the United States 

(such as disposal area in wetlands) nor resulted from the impoundment of waters of the United 

States.” 45 Fed. Reg. 33,424 (emphasis added). In short, EPA made clear that an impounded 

“water of the United States” used for “waste treatment” is still a “water of the United States.” 

Two months later, EPA backtracked. It suspended “until further notice” protections for 

treatment ponds “originally created in” or “result[ing] from the impoundment” of waters of the 

United States without proper notice or formal public input, as required by the APA. 45 Fed. Reg. 

48,620 (July 21, 1980) (to be codified at 40 C.F.R. § 122); 5 U.S.C. § 553(b)–(c). EPA did not 

dispute that the suspension rolled back protections on “existing waste treatment systems, such as 

power plant ash ponds . . . .” 45 Fed. Reg. 48,620 (emphasis added). 

Without providing the public notice and an opportunity to comment, the post-suspension 

version of the waste treatment regulation is procedurally defective. Agencies simply have no 

“inherent authority” to stay compliance with duly-promulgated regulations. Pruitt, 862 F.3d at 9. 

Rather, the APA specifically provides that repealing a rule requires the same notice and 

comment procedures required to legally promulgate it. 5 U.S.C. § 551(5). As courts of appeals 
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around the country have held repeatedly, “an agency decision which effectively suspends the 

implementation of important and duly promulgated standards . . . constitutes rulemaking subject 

to notice and comment requirements of 5 U.S.C. § 553.” Gorsuch, 713 F.2d at 816; see NRDC 

F.2d at 764, 768–9 (ordering EPA to reinstate illegally-suspended rules retroactively as of their 

original effective date); see also Nat. Res. Def. Council v. Abraham, 355 F.3d 179, 206 (2d Cir. 

2004) (“[B]ecause the February 2 delay was promulgated without complying with the APA’s 

notice-and-comment requirements . . . it was an invalid rule.”); Public Citizen v. Steed, 733 F.2d 

93 (D.C. Cir. 1984) (noting that an “indefinite suspension” does not differ from a repeal “simply 

because the agency chooses to label it a suspension.”). 

To make matters worse, EPA’s explanation of its decision to suspend its own regulation 

offered no explanation of why eliminating protections for “waters of the United States” that were 

being co-opted and treated like open dumps was consistent with the CWA. Rather, EPA 

explained, “certain industry petitioners wrote to the EPA expressing objections . . . [t]hey 

objected that the language of the regulation would require them to obtain permits for discharges 

into existing waste treatment systems, such as power plant ash ponds, which had been in 

existence for many years. In many cases, they argued, EPA has issued permits for discharges 

from, not into, these systems.” 45 Fed. Reg. 48,620. Because EPA suspended the sentence 

without any notice, public input, or explanation of how eliminating protections for ash ponds is 

consistent with the relevant statutes, the suspension is unlawful. 

EPA promised to immediately allow the public an opportunity to comment before 

finalizing the precise scope of the waste treatment exemption. 45 Fed. Reg. 48,620 (July 21, 

1980). But it continues to avoid providing the public with an opportunity to comment on the 

waste treatment exemption, simply incorporating the partially-suspended exemption into modern 
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iterations. See 48 Fed. Reg. 14,153 (Apr. 1, 1983) (to be codified at 40 C.F.R. §§ 122–125, 144–

146, 233, 260, –265, 270, 271) (revision that continued the 1980 suspension, as explained in 

“Note 1” of § 122.2); 80 Fed. Reg. 37,053 (June 19, 2015) (final Clean Water Rule). Most 

recently, in fact, EPA specifically discouraged the public from commenting on the proposal to 

retain the exclusion. 79 Fed. Reg. 22,190 (Apr. 21, 2014). EPA received over 200 comments on 

the waste treatment system exclusion, many challenging EPA’s authority to categorically exempt 

such waters from the purview of the CWA. See Envtl. Protection 

Agency, Response to Comments—Topic 7 Features and Waters Not Jurisdictional, 51 (June 30, 

2015), https://archive.epa.gov/epa/sites/production/files/2015-

06/documents/cwr_response_to_comments_7_njd.pdf.  

In short, EPA lacked authority to suspend a portion of the 1980 regulation without 

providing notice and an opportunity for public comment under the APA, 5 U.S.C. § 553(b)–(c), 

and justifying its suspension under the relevant substantive statutes. EPA’s subsequent 

procedural gamesmanship is a clear “danger signal” that should guide this Court’s substantive 

analysis regarding EPA’s waste treatment exclusion and its application to this particular permit.  

See NRDC v. EPA, 683 F.2d at 760 (“[I]t makes sense to scrutinize the procedures employed by 

the agency all the more closely where the agency has acted, within a compressed time frame, to 

reverse itself by the procedure under challenge.”).  

B. EPA’s Decision to Amputate its Own Jurisdiction Over Waste Treatment Systems 
“Created in Waters of the United States” Was Arbitrary, Capricious, and Outside 
its Authority.  
 
If EPA had statutory authority to eliminate its own jurisdiction over “waste treatment 

systems” created in waters of the United States, one might wonder why EPA has avoided 

formalizing its decision to suspend protections for waters like Fossil Creek through proper 
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rulemaking for thirty-five years. The reality is that EPA does not have—indeed never had—

authority to unilaterally eliminate CWA protections for coal ash ponds created in “waters of the 

United States.” Instead, EPA’s waste treatment exemption amounts to improper self-sabotage, 

offending both the purpose of the CWA and specific mandates from Congress. See Chevron, 

U.S.A., Inc. v. NRDC., 467 U.S. 837, 862 (1984). And, in this case, EPA’s decision allowing 

unlimited pollution from Outfall 008 without a permit violated its duty of reasoned, rational 

decision-making. See Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 

463 U.S. 29, 43, 57 (1983). 

First, explicit statutory language constrains EPA’s authority to shrink the regulatory 

definition of “waters of the U.S.” No one doubts that the EPA Administrator has authority to 

promulgate “regulations that are necessary to carry out his functions under this chapter.” 33 

U.S.C. 1361(a). But the Act unequivocally bans discharging pollutants without a permit. See 33 

U.S.C. § 1311(a) (mandating that “the discharge of any pollutant by any person shall be 

unlawful”) (emphasis added); W. Va. Highlands Conservancy, Inc. v. Huffman, 625 F.3d 159, 

165 (4th Cir. 2010) (“[T]he CWA bans [] ‘any addition of any pollutant to navigable waters 

from any point source.’ . . . ‘Any’ is a powerful statutory term. The Clean Water Act uses it 

frequently.”). Therefore, EPA cannot create a loophole if the water of the United States is being 

used as a “waste treatment system.” See Nat’l Ass’n of Mfrs. v. Dept. of Labor, 159 F.3d 597, 

600 (D.C. Cir 1998) (“There is, of course, no such ‘except’ clause in the statute, and we are 

without authority to insert one.”).  

In fact, regulations exempting whole categories of point sources from permitting 

requirements have consistently been rejected by courts as being ultra vires, i.e., outside of EPA’s 

statutory authority. See, e.g., Nat. Res. Def. Council (NRDC) v. Costle, 568 F.2d 1369, 1377 
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(D.C. Cir. 1977); Nw. Envtl. Advocates v. EPA, 537 F.3d 1006, 1021–22 (9th Cir. 2008) 

(vacating a regulation that had been in place for more than 30 years). That is, if EPA lacked 

statutory authority to write wholesale exclusions to the NPDES permitting regime for categories 

of point sources, certainly the same is true for its attempt to achieve a similar outcome by 

gerrymandering the definition of “waters of the United States.”  

The structure of the CWA also reveals limits on EPA’s authority to define exemptions for 

the CWA’s mandatory permitting regime. See, e.g., § 402 (NPDES Permits); § 404 (Permits for 

Dredged or Fill Material); § 405 (Permits for Sludge Management). It would be anomalous for 

Congress to have painstakingly described all of the various permitting requirements, but to have 

given EPA authority to declare an entire class of “waters of the United States” to be outside the 

purview of the statute. See Gonzales v. Oregon, 546 U.S. 243, 245 (2006). “Congress . . .  does 

not alter the fundamental details of a regulatory scheme in vague terms or ancillary provisions—

it does not, one might say, hide elephants in mouseholes.” Whitman v. Am. Trucking Assns., 

Inc., 531 U.S. 457, 468 (2001).  

Moreover, Congress has directly spoken to the precise question at issue. See Chevron, 

467 U.S. at 862. The “precise question at issue” is whether the nation’s public water resources 

may be used as waste treatment systems without a permit. In clear, unqualified terms, Congress 

stated that “[t]he use of any river, lake, stream or ocean as a waste treatment system is 

unacceptable.” S. Rep. No. 92-414, at 7 (1971). Another report explained that “[t]here is no 

defense for the practice of dumping all of the waste that this country generates into its rivers, 

lakes, and streams[]” and that the 1972 version of the Act “stipulated that the Nation’s fresh and 

marine waters would not be an element of the waste treatment process. That continues to be 

national policy.” S. Rep. No. 95-370, at 4 (1977).  
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In any event, even if this Court finds that Congress was silent as to whether “waters of 

the United States” includes pre-existing coal ash pounds created in public waters, there is still no 

reason to defer to EPA’s dubious waste treatment regulation. Given the explicit purpose of the 

CWA is “to restore and maintain the chemical, physical, and biological integrity of the Nation’s 

waters,” 33 U.S.C. § 1251 (emphasis added), EPA’s interpretation that “waters of the United 

States” can exclude existing polluted bodies of water is simply unreasonable. See 45 Fed. Reg. 

48,620 (July 21, 1980). Just because a statute does not define “orange,” it certainly does not 

mean “purple.”  

To justify its decision not to require a permit, EAB deferred to what it called EPA’s 

“longstanding policy judgment”—with zero factual support for this assertion. In fact, EPA’s 

position here represents a complete about-face from its earlier positions. See, e.g., 

W. Va. Coal Ass’n v. Reilly, 728 F. Supp. 1276, 1289–90 (S.D. W. Va. 1989). For example, 

in Reilly, EPA took the position that in-stream sediment ponds and the waters above them are 

included in the definition of “waters of the United States” because they are an impoundment of 

waters of the United States. Id. The court upheld this position, id. at 1290–91, and the Fourth 

Circuit affirmed. W. Va. Coal Ass’n v. Reilly, 932 F.2d 964, at *5 (4th Cir. 1991) (unpublished).  

Yet inexplicably, EAB’s order does not even mention EPA’s prior contrary position in 

Reilly. For EPA to pretend its position has never changed and to reverse its position in the face of 

precedent it has not persuasively distinguished is quintessentially arbitrary and capricious. See 

State Farm, 463 U.S. at 57 (“[When] an agency glosses over or swerves from prior precedents 

without discussion it may cross the line from the tolerably terse to the intolerably mute.”). 

EPA’s view in this matter is not only different from its position in Reilly, it conflicts with 

EPA’s post-Reilly view: no NPDES permits are required for discharges into waste treatment 
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systems created in waters of the United States, provided that the U.S. Army Corps of Engineers 

has authorized the conversion of waters of the United States to a treatment system in the first 

place. See Ohio Valley Envtl. Coalition v. Aracoma Coal Co., 556 F.3d 177, 215 (4th Cir. 2009) 

(citing Letter from Benjamin H. Grumbles, Asst. Adm’r for EPA, to the Hon. John Paul 

Woodley, Assist. Sec’y of the Army (Civil Works) (Mar. 1, 2006); Memo from LaJuana S. 

Wilcher, Asst. Adm’r for EPA, to Charles E. Findley, Director, Water Div., Region X, United 

States Army Corps of Engineers, on Clean Water Act Regulation of Mine Tailings Disposal 

(Oct. 2, 1992)).  

Here, however, nothing in the record indicates that EnerProg received a section 404 

permit to impound Fossil Creek and create the ash pond in the first place, nor does EAB even 

address this inconsistency. Therefore, EPA’s doubly-inconsistent permitting decision in this case 

is arbitrary and capricious. See Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2125–26 

(2016) (noting “an unexplained inconsistency in agency policy is a reason for holding an 

interpretation to be an arbitrary and capricious change from agency practice[]”) (internal 

citations omitted). Therefore, even if EPA’s waste treatment exclusion deserved deference 

(which it does not), EPA’s decision to allow unlimited pollutant discharges into the ash pond 

would still be arbitrary, capricious, and not in accordance with law. 

V. A Section 404 Permit is Required to Close and Permanently Cap the Coal Ash 
Pond Located in Fossil Creek.  
 

Even if private coal ash ponds located in public waters can be temporarily exempted from 

effluent limitations, the “waste treatment” exclusion cannot permanently eliminate the CWA’s 

other statutory protections for a water of the U.S. As such, the determination that no section 404 

permit is necessary for dewatering and permanently capping Fossil Creek, a tributary to a 

navigable-in-fact river, was arbitrary, capricious and not in accordance with law.  
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A. The Waste Treatment Exemption Cannot Permanently the Eliminate a Water 
Body’s Status as a “Water of the United States.” 

 
EAB determined that the exemption for “waste treatment systems” from the regulatory 

definition of “waters of the United States,” 40 C.F.R. section 122.2, does not contain any 

recapture provision that would convert these features back into waters of the United States upon 

their retirement. R. at 13. The EAB entirely ignored the fact that EPA regulations define “waters 

of the United States” differently for purposes of § 402 (effluent limitations) and § 404 (dredge 

and fill permitting). Compare 40 C.F.R. § 122.2 (EPA’s § 402 definition) with 40 C.F.R. § 232.2 

(EPA’s § 404 definition). This was error. The 2015 Clean Water Rule would have standardized 

these definitions, but that has been stayed nationwide. See In re EPA, 803 F.3d 804, 809 (6th Cir. 

2015).  

Instead, EAB’s decision interprets section 404 permitting requirements based on the 

regulations exempting “waste treatment systems” from “waters of the United States” for 

purposes of section 402 permitting. To the extent that the EAB’s decision reflects a “gloss” on its 

interpretation of the governing EPA regulations, other reviewing courts have afforded those 

policy judgments “substantial deference, deferring to them unless they are arbitrary, capricious, 

or otherwise ‘plainly’ impermissible.” Howmet Corp., No. 09-5360. But, it is the court that 

ultimately decides whether a given regulation means what the agency says. Perez v. Mortg. 

Bankers Ass’n, 135 S. Ct. 1199, 1208, fn. 4 (2015). 

First, EPA’s interpretation is plainly impermissible because it has provided no 

explanation of how de-watered coal ash covered by an impermeable cap will continue to receive 

“treatment.” The “waste treatment” exclusion exempts “waste treatment systems, including 

treatment ponds or lagoons designed to meet the requirements of CWA.” 40 C.F.R. § 122.2. 

“Treatment,” as in “the act or manner or an instance of treating someone or something,” cannot 
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be read entirely out of the regulation. See Merriam Webster, Treatment, https://www.merriam-

webster.com/dictionary/treatment (last visited Nov. 22, 2017). EPA’s plainly erroneous 

interpretation reflects a fundamental difficulty: the waste treatment exclusion is only supportable 

(if at all) based on its temporary nature. See Ohio Valley Envtl. Coal., 556 F.3d at 215 (allowing 

temporary removal of natural streams from the definition of “waters of the United States” 

provided the Corps has issued a permit to create the waste treatment system). Once EnerProg 

drains and caps the ash pond, it will presumably end its “treatment” of the waters, which in turn 

would end any temporary abandonment of its status as a “water of the United States.” 

Second, even if this court reads 40 C.F.R. section 122.2 to mean that waters formerly 

treated as “waste treatment systems” can never regain their status as “waters of the U.S.,” EPA 

has not explained why it has the power to unilaterally and permanently eliminate CWA 

protections for a class of waters that Congress intended to protect. This silence is especially 

troubling given EPA has failed to even acknowledge the breadth of its interpretation, let alone 

offer a limiting principle to ensure that its “waste treatment exclusion” does not swallow the 

entire Act. EPA’s breathtakingly broad exemption to the CWA’s protections is diametrically 

opposed to the dozens of cases stating that exemptions to the CWA’s broad pollution prevention 

mandate must be narrowly construed to achieve the purposes of the CWA. See, e.g., United 

States v. First City Nat. Bank, 386 U.S. 361, 366, (1967); Sierra Club v. Union Oil Co. of 

California, 813 F.2d 1480, 1484 (9th Cir. 1987) (vacated on other grounds by Union Oil Co. of 

California v. Sierra Club, 485 U.S. 931 (1988)).  

The CWA was designed to address a basic problem: private entities using public waters 

as dumping grounds. Here, there is no indication EnerProg received a permit to impound Fossil 

Creek to create the ash pond, and EPA is not requiring a permit to discharge pollutants into the 
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pond. In this respect, EPA’s decision fails to consider the most important aspect of the problem 

Congress intended to address. See Motor Vehicle Mfrs. Ass’n, 463 U.S. at 43. 

The arbitrariness of EPA’s decision is once again belied by its failure to recognize that it 

conflicts with other interpretations it has provided. For example, in its proposed Clean Water 

Rule, EPA noted that “as a legal matter an impoundment of a ‘water of the United States’ 

remains a ‘water of the United States’….” 79 Fed. Reg. 22,201. In the same rule, EPA 

specifically cited S.D. Warren Co. v. Maine Bd. of Envtl. Prot., 547 U.S. 370, 379 n.5 (2006) for 

the proposition that the Supreme Court has rejected the notion that “one can denationalize 

national waters by exerting private control over them.” It also cited a Ninth Circuit case 

explaining how “it is doubtful that a mere man-made diversion would have turned what was part 

of the waters of the United States into something else and, thus, eliminated it from national 

Concern.” 79 Fed. Reg. 22,201 (citing United States v. Moses, 496 F.3d 984 (9th Cir. 2007)).  

Indeed, other guidance principles provided by EPA have stated that though “[w]aste 

treatment systems . . . are excluded from waters of the U.S. . . . [i]f such treatment systems are 

abandoned and otherwise meet the definition of waters of the U.S., they become or revert to 

regulated waters of the U.S.” See Envtl. Protection Agency, EPA 843-B-00-003, Guiding 

Principles for Constructed Treatment Wetlands (Oct. 2000), 

https://nepis.epa.gov/Exe/ZyPDF.cgi/2000536S.PDF?Dockey=2000536S.PDF (citing 40 C.F.R. 

§ 122.2, § 230.3(s)(1–7), and 33 C.F.R. § 328.3(a)(1–7)). EPA’s approach makes sense: “[i]f the 

constructed treatment wetland is abandoned or is no longer being used as a treatment system, it 

may revert to (or become) a water of the U.S. if it otherwise meets the definition of waters of the 

U.S.” Id. (emphasis added). Thus, even if the coal ash pond was not a water of the United States 

while it was receiving coal ash, as soon as it stops being used as a treatment system, it becomes a 
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water of the United States. EPA’s failure to address this inconsistency in its position is arbitrary 

and capricious.  

B. Abandoning Coal Ash and Paving over Fossil Creek Constitutes “Discharge of Fill 
Material.” 

 
The abandoned coal ash and the cap material will both change the bottom elevation of the 

coal ash pond (which is the former bed of Fossil Creek) and replace the pond (and former creek) 

with dry land, bringing these activities within the permitting requirements of CWA sections 301 

and 404. 33 U.S.C. §§ 1311, 1344. Meanwhile, EPA devoted not one sentence to addressing the 

discharge of fill material required to close the pond. See R. at 13; 

Motor Vehicle Mfrs. Ass’n, 463 U.S. at 43 (an agency may not refuse to “consider an important 

aspect of the problem”).  

EPA regulations define “discharge of fill material” to mean “the addition of fill material 

into waters of the United States,” 40 C.F.R. section 232.2, such as activities related to 

construction for development, where filling is a necessary element of the project. De-watering 

the coal ash pond (formerly Fossil Creek) falls within the definition of “discharge of fill 

material” because it is an activity related to constructing the site, as a necessary element of the 

closure project. See S.D. Warren Co., 547 U.S. at 379 (stating “[w]e disagree that an addition is 

fundamental to any discharge.”). Any other construction would allow non-continuous polluter to 

escape the CWA by merely waiting until an intermittent waterway was dry before releasing 

pollutants. 

Similarly, 40 C.F.R. section 232.2(2) defines “fill material” in terms of the effect of 

filling. Thus, “fill material” means material that has the effect of replacing any portion of a water 

of the United States with dry land or changing its bottom elevation. The regulations explicitly 

list, as an example of fill material, “materials used to create any structure or infrastructure in the 
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waters of the United States.” The impermeable cap will change the “bottom elevation” of that 

portion of Fossil Creek. For all of these reasons, EPA’s decision to allow EnerProg to eliminate a 

water of the United States without a permit was arbitrary and capricious, and not in accordance 

with law. 

CONCLUSION 
 

For all of these reasons, FCW asks this Court to affirm EAB’s determination: (1) that 

EPA lacked authority to review whether Progress’s certification conditions were appropriate 

requirements of state law under section 401(d); (2) if EPA had such authority, that these 

requirements were appropriate as a matter of state law; (3) that EPA’s Attempted Stay of the 

2015 ELG Rule was unlawful; and (4) that EPA was permitted to rely on BPJ as an alternative 

for requiring zero discharge of pollutants. 

FCW further asks this Court to remand back to EPA Administrator for Region XII for 

further consideration EAB’s determination: (1) that the coal ash pond is not a “water of the 

United States” such that discharging pollutants into it from Outfall 008 requires a section 402 

permit; and (2) that closing and capping the ash pond does not require a section 404 permit.  

Respectfully submitted, 
Dated: November 27, 2017 
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