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STATEMENT OF CASE 
 

The State of New Union seeks to protect its sovereign territory and promote the rights of 

its citizens by preserving the water quality of Lake Temp—a popular hunting and bird watching 

area for New Union residents. The United States Army Corps of Engineers (“Corps”) issued a 

permit allowing the Department of Defense (“DoD”) to dispose of hazardous ordnance waste 

into Lake Temp. This disposal will harm both Lake Temp and the hydrologically connected 

Imhoff Aquifer. New Union commenced suit to prevent this harm. Contrary to law, the Corps 

arbitrarily applied its regulations to allow its parent agency—the DoD—to dispose of hazardous 

ordnance waste. Further, the Environmental Protection Agency (“EPA”) failed to protect New 

Union under the Clean Water Act by unlawfully deferring to the Office of Management and 

Budget’s (“OMB”) political will favoring DoD’s simple disposal of ordnance waste. These 

reasons compel this Court to vacate the permit, thereby holding the Corps and the EPA 

accountable for protecting the nations’ waters under the Clean Water Act.  

I. Procedural History 
 

On June 2, 2011, the United States District Court for the District of New Union granted 

summary judgment for the United States, holding that New Union did not have standing to sue. 

New Union appeals that decision, and asks this court to reach the merits of its claims.  

II. Statement of Facts 
 
 Lake Temp is located within the State of Progress, near the border of Progress and New 

Union. R. at 4. An 800-mile watershed—the Imhoff Aquifer—feeds the lake. Id. The land 

between the lakebed and the aquifer is unconsolidated alluvial fill. R. at 5. The Aquifer is mostly 

located in Progress with only five percent in New Union. Id. at 4. At its fullest Lake Temp 

covers over twenty-one square miles, or nearly 14,000 acres. See id. at 3–4. During drier portions 
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of the year, the size of the lake varies, and once every five years Lake Temp completely dries up 

for an unknown period of time. See id. A state highway travels from an intersection of interstate 

roads near the border of Progress and New Union past Lake Temp, ultimately coming within 200 

yards of the lake. Id. From this highway, interstate duck hunters and birdwatchers access Lake 

Temp. See id. These interstate recreationists use both the shoreline around Lake Temp and use 

canoes and rowboats to venture out onto the lake for hunting, bird watching, and other activities. 

R. at 4. Dale Bompers, a resident of New Union, lives on his ranch above the Imhoff Aquifer. 

The Department of Defense proposes to construct a facility on Lake Temp’s shores to 

process and dump munitions onto the dry lakebed. The munitions include chemicals on the Clean 

Water Act § 311 list of hazardous substances. The discharge will raise the entire lakebed by 

several feet. In considering whether to approve or veto issuance of a § 404 permit by Corps, EPA 

was preparing to exercise its veto authority. R. at 9. However, OMB interfered and instructed 

EPA not to exercise its veto power. Id. EPA argued with OMB’s directive. Id. Both EPA and 

Corps sent briefing papers and met with OMB, but neither the papers nor minutes from the 

meeting are on record. Id. Ultimately, OMB made an oral decision, directed to EPA not to veto 

Corps’ issuance of a 404 permit, and EPA did not veto the permit. Id.  

SUMMARY OF ARGUMENT 
 

 The underlying court correctly held Lake Temp a jurisdictional water under the CWA. 

Jurisdictional waters must be: (1) “navigable”; (2) “of the United States”; and (3) a “water.” 

Lake Temp satisfies the first two requirements because the lake is a “highway for interstate 

commerce.” Lake Temp satisfies the final requirement because the common meaning of “water” 

includes a lake. Progress argues Lake Temp fails the third requirement because the lake fails to 

meet the relative permanence standard enumerated by the plurality in Rapanos v. United States, 
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547 U.S. 713, 732 (2006). This argument fails for two reasons. First, no circuit court has found 

relative permanence necessary for establishing jurisdiction over a water. Second, even if this 

Court applies the relative permanence standard, Lake Temp satisfies this requirement.  

EPA protects the health and cleanliness of navigable waters by controlling materials 

discharged into those waters. See CWA §402. CWA §404(c). The Corps is also granted the 

power to control discharge of “fill” material into water, but this power is qualified because EPA 

retains ultimate authority over whether material may be discharged. 33 U.S.C. § 1344. Coeur 

Alaska, Inc., v. Southeast Alaska Conservation Council, 557 U.S. 261, 129 S.Ct. 2458, 2465 

(2009). Because EPA opposed the § 404 permit, it was improper for EPA to acquiesce to OMB’s 

directive not to veto the permit. Because EPA improperly relied on OMB’s influence, and thus 

cannot establish the requisite rational connection between facts relied upon and resulting 

decision, EPA’s failure to veto the § 404 permit is improper. The inaction is reviewable pursuant 

to the 5 U.S.C. § 706(2)(A) arbitrary and capricious standard.  

ARGUMENT 
 

I. Plaintiff Has Standing to Sue Because Its Evidence Meets the Lujan Requirements.  

To satisfy Article III’s case-or-controversy requirement, a plaintiff must have (1) an 

actual or imminent injury-in-fact that is (2) fairly traceable to defendant’s conduct1 and (3) 

redressable by a favorable court decision. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560–61 

(1992). Because standing is an indispensable part of the plaintiff’s case—rather than a mere 

                                                           
1 No party disputes that New Union’s evidence satisfies the causation element of standing; 
however, because the Court has an independent obligation to examine standing, FW/PBS, Inc. v. 
City of Dallas, 493 U.S. 215, 231 (1990), New Union briefly addresses the issue. In 
Massachusetts, the Court required plaintiffs to prove that defendant’s challenged action made a 
“meaningful contribution” to global warming. 549 U.S. at 524. Here, the proposed dumping of 
munitions would directly result in the pollution to the Imhoff Aquifer. Because New Union’s 
injuries flow directly from the proposed discharge of hazardous substances, New Union’s 
evidence satisfies the causation prong. 
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pleading requirement—the plaintiff must support each element with the quantum of evidence 

that is required at each stage of the litigation. Id. at 561. At the summary judgment stage, 

plaintiff must provide evidence of specific facts—taken as true—that support plaintiff’s standing. 

See id. In the present matter, New Union’s evidence satisfies all three Lujan requirements, and 

no prudential considerations weigh in favor of this Court not hearing the merits of the case. 

A. Plaintiff’s Evidence of Injury Suffices for Article III Standing at the 
Summary Judgment Stage. 

New Union has quasi-sovereign interests in the: (1) protection of its waters; and (2) 

health and well-being of its citizens. Harm to either interest creates an injury-in-fact sufficient to 

establish standing. New Union has presented evidence that the discharge of ordnance waste into 

Lake Temp will percolate into the Imhoff Aquifer. Since the ordnance waste contains hazardous 

substances, New Union will suffer harm to its sovereign waters. Further, New Union’s citizens 

face diminution of their property values and loss of their traditional fishing, hunting and bird-

watching grounds. These facts satisfy Lujan’s requirement of concrete and particularized injury-

in-fact.  

1. A Portion of The Imhoff Aquifer is the Sovereign Territory of 
New Union, and New Union Will Suffer An Injury-in-Fact if the 
Ordnance Waste is Discharged into Lake Temp.  

As an initial matter, an injury-in-fact can be demonstrated by harm to the State’s 

sovereign interest in protecting its territory. The Supreme Court has long held that a state has 

sovereign interests “in all the earth and air within its domain.” Georgia v. Tennessee Copper Co., 

206 U.S. 230, 237 (1907). Even though Georgia owned “very little” of the allegedly affected 

land, the Georgia Court granted Georgia’s request for an injunction. Id. That holding was 

reaffirmed one hundred years later, in Massachusetts v. E.P.A., 549 U.S. 497, 518–19 (2007), 

where the Court emphasized that Massachusetts had sovereign interests in allegedly affected land 

and held that Massachusetts had standing to sue. 



5 
 

New Union need not present evidence regarding the magnitude of harm caused by the 

discharge of ordnance waste into Lake Temp to demonstrate standing. It is improper for this 

Court to even consider the magnitude of harm in determining whether a party has standing. See 

Pub. Interest Research Group of New Jersey, Inc. v. New Jersey Expressway Auth., 822 F. Supp. 

174, 180 (D.N.J. 1992) [hereinafter New Jersey Expressway] (quoting United States v. Students 

Challenging Regulatory Agency Procedures, 412 U.S. 669, 689 n. 14 (1973)). The district court 

held that “New Union . . . presented no evidence as to the strength of the pollution when it 

reaches that edge.” R. at 5–6 (emphasis added). The lower court effectively applied a heightened 

evidentiary standard by requiring New Union to prove the precise strength of the harm. This was 

reversible error. There is no heightened evidentiary standard for standing—standing must be 

supported with the same quantum of evidence as every other element at each stage of the 

litigation. Lujan, 504 U.S. at 561. A plaintiff need not allege the degree by which a pollutant will 

contaminate its sovereign waters. New Jersey Expressway, 822 F. Supp. at 180 (citing PIRG v. 

Powell Duffryn Terminals, Inc., 913 F.2d 64, 70 (3d Cir. 1990). 

Although New Union presented no evidence as to the exact timing of the pollution’s 

impact on the Imhoff Aquifer, R. at 6, New Union sufficiently demonstrated such contamination 

would occur. The district court determined “New Union . . . presented no evidence as to when 

the pollution will reach the edge of the aquifer . . . or even that it will ever reach that edge.” R. at 

5–6. An “alluvium” is “clay, silt, sand, gravel, or similar detrital material deposited by running 

water.” Merriam–Webster's Collegiate Dict. (10th ed.2000), p. 31. The alluvium is not a solid 

mass, but rather a loose collection of particles. See id. Courts routinely recognize the 

permeability of an alluvium. See, e.g., N. Gualala Water Co. v. State Water Res. Control Bd., 

139 Cal. App. 4th 1577, 1598 (2006) (recognizing that alluvium “is not an effective barrier to the 
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transmission of groundwater.”); United States v. Fallbrook Pub. Util. Dist., 109 F. Supp. 28, 34 

(S.D. Cal. 1952) (contrasting “alluvial deposits of varying degrees of porosity” with 

impermeable bedrock).  

In the present matter, the proposed discharge of ordnance waste into Lake Temp harms 

New Union’s sovereign territory: the Imhoff Aquifer. The proposed discharge will “include 

many chemicals on the Clean Water Act § 311 list of hazardous substances,” R. at 4, chemicals 

which by definition “present an imminent and substantial danger to the public health or welfare.” 

33 U.S.C. § 1321(2)(A).2 New Union “presented . . . evidence that contaminated water from the 

permitted activity will enter the Imhoff Aquifer.” R. at 5. Five percent of the Imhoff Aquifer is 

located within New Union. R. at 4. Like Massachusetts’ interest in preserving their coastline was 

sufficient for establishing an injury-in-fact in Massachusetts v. EPA, New Union’s interest in 

preserving the Imhoff Aquifer is also sufficient. Dumping ordnance waste containing hazardous 

substances on top of loose clay, silt, sand, and gravel is like putting water in a barrel full of 

stones—one need not conduct extensive scientific monitoring to determine that the water will 

inevitably reach the bottom of the barrel. Accordingly, New Union has provided sufficient 

evidence to show an injury-in-fact at the summary judgment stage by demonstrating the 

discharge of ordnance waste into Lake Temp will pollute the Imhoff Aquifer.  

2. New Union Has Standing in Its Parens Patriae Capacity Because 
Its Citizens’ Economic and Physical Well-Being Is Threatened. 

Quasi-sovereign interests include a state’s “interest in the health and well-being—both 

physical and economic—of its residents in general” and a state’s “interest in not being 

discriminatorily denied its rightful status within the federal system.” Alfred L. Snapp & Son, Inc. 

v. Puerto Rico, ex rel., Barez, 458 U.S. 592, 607 (1982). In this instance, New Union has two 
                                                           
2 33 U.S.C. § 311’s list of hazardous substances includes, for example: acetone, acrylic acid, 
arsenic, asbestos, benzene, beryllium, biphenyl, cadmium, and chloroform, to name only a few.  
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specific interests—in its parens patriae capacity—harmed by the proposed discharge of ordnance 

waste into Lake Temp. First, a New Union citizen Dale Bompers’ property will lose value 

because the groundwater underneath the property—an important asset of the property—will be 

useless. Second, New Union residents who utilize Lake Temp will be prevented from doing so 

because of the discharge. These harms satisfy the injury-in-fact requirement of standing.  

 Mr. Bompers has an injury regardless of the extent to which his property value is 

diminished. New Jersey Expressway, 822 F. Supp. at 180. If Mr. Bompers were required to prove 

the exact diminution in value, he would face the impossible task of proving exactly how the 

market will respond to events that have not yet happened. It is well-established that polluted land 

is worth less than unpolluted land. See Peevyhouse v. Garland Coal & Mining Co., 382 P.2d 109 

(1962) (calculating diminution in value of polluted land); Citizens Coordinating Comm. on 

Friendship Heights, Inc. v. Washington Metro. Transit Auth., 765 F.2d 1169, 1172 (D.C. Cir. 

1985) (noting that diesel fuel leakage into groundwater decreased the value of the property). 

New Union concedes that Mr. Bompers does not currently use the water for drinking or 

agriculture and has no immediate plans to do so; however, part of Mr. Bompers’ property value 

is his priority for water use as an owner of land above the groundwater to be used. R. at 6. It is 

currently possible for Mr. Bompers to obtain a permit, withdraw the water, remove the sulfur, 

and use the water. If hazardous substances pollute the aquifer, removing the water would be not 

only pointless, but dangerous. Therefore, Mr. Bompers property value will be diminished even 

though he does not currently use the water and has no immediate plans to do so. 

 Moreover, the lower court erroneously focused on Mr. Bompers to the exclusion of other 

New Union residents. The lower court acknowledged, “Hundreds, perhaps thousands of duck 

hunters also used [Lake Temp] over at least the last one hundred years”. R. at 4. The court also 
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acknowledged “about a quarter [of the hunters] were from out of state.” Id. Many of these out of 

state hunters are New Union residents; the court did not consider imminent injury to theses 

citizens. In Friends of the Earth, Inc. v. Laidlaw Envtl. Services (TOC), Inc., 528 U.S. 167, 181–

82 (2000), the Supreme Court granted standing based on an organizational member’s affidavit 

swearing that he would like to fish, camp, swim, and picnic in and near the river at issue, but 

would not do so because he was concerned about water pollution. Similarly, New Union has 

many residents who want to hunt and fish and bird-watch on Lake Temp, but they will not do so 

if the lake is polluted. 

B. New Union Has Met the Redressability Requirements for the Deprivation of 
a Procedural Right Because It Need Only Show That the Right Was Denied. 

In Lujan, the Court held that a person who has been harmed because of a loss of a 

procedural right need not meet the “normal standards for redressability and immediacy.” 504 

U.S. at 573, n. 7, In Massachusetts v. EPA, the Court reaffirmed this rule, holding a litigant with 

a procedural right has standing “if there is some possibility that the requested relief will prompt 

the injury-causing party to reconsider the decision that allegedly harmed the litigant.” 549 U.S. 

517–18; see also Sugar Cane Growers Cooperative of Fla. v. Veneman, 289 F.3d 89, 94–95 

(C.A.D.C. 2002) (“A [litigant] who alleges a deprivation of a procedural protection to which he 

is entitled never has to prove that if he had received the procedure the substantive result would 

have been altered. All that is necessary is to show that the procedural step was connected to the 

substantive result”). This rationale extends to cases involving an agency choosing not to exercise 

discretionary authority. See, e.g., Fed. Election Comm'n v. Akins, 524 U.S. 11, 25 (1998) 

[hereinafter Akins] (holding that “those adversely affected by a discretionary agency decision 

generally have standing to complain that the agency based its decision upon an improper legal 

ground.”). 
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 In the present case, Congress created a procedural right to challenge final agency action. 

5 U.S.C. § 702. New Union has alleged two separate deprivations of their procedural rights. 

First, the Corps did not have jurisdiction to issue the § 404 permit for the discharge of ordnance 

waste into Lake Temp. Second, the EPA should have vetoed the § 404 permit pursuant to § 

404(c). New Union is entitled to the standing analysis afforded to plaintiffs whom Congress has 

afforded procedural rights. Under that analysis, New Union need not prove that if this Court 

vacated the § 404 permit, the discharge would never occur, as a § 402 permit could be issued. 

For the same reason, does not New Union need to prove that the EPA’s veto of the § 404 permit 

would prevent the discharge of ordnance waste into Lake Temp. New Union need only prove 

that its interest is affected by the deprivation of the procedural right. Therefore, New Union 

satisfies the redressability prong.  

C. No Prudential Limitations Bar New Union’s Claims Because the Claims Are 
Squarely within the Zone-of-Interests Protected by the CWA. 

“[P]rudential standing is satisfied when the injury asserted by a plaintiff arguably falls 

within the zone of interests to be protected or regulated by the statute in question.” Akins, 524 

U.S. at 20 (quoting Nat'l Credit Union Admin. v. First Nat. Bank & Trust Co., 522 U.S. 479, 488 

(1998) (quotation and alteration marks omitted). In ADPSO, the Court held that in suits brought 

under 5 U.S.C. § 702 of the APA, the interests at stake “may reflect ‘aesthetic, conservational, 

and recreational’ as well as economic values.” 397 U.S. at 153. In Sherley v. Sebelius, 610 F.3d 

69, 74 (D.C. Cir. 2010), the court said that the zone-of-interests test “is not meant to be 

especially demanding and there need be no indication of congressional purpose to benefit the 

would-be plaintiff; it excludes only those parties whose interests are not consistent with the 

purposes of the statute in question.” (quoting Amgen, Inc. v. Smith, 357 F.3d 103, 108–09 

(D.C.Cir.2004) (internal quotation marks omitted).  
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Looking to the policy of the CWA stated in § 101, Congress expressly provided that the 

goals and policy of the Act are to eliminate the discharge of pollutants, maintain water quality, 

prohibit toxic amounts of toxic pollutants. 33 U.S.C. § 1251. Where, as here, the discharge of 

hazardous substances is at issue, the Act grants federal courts jurisdiction to grant statutory and 

equitable relief, see id. § 1321(e)(2), because “it is the policy of the United States that there 

should be no discharges of oil or hazardous substances into or upon the navigable waters of the 

United States.” Id. § 1321(b)(1). 

 Here, the alleged injury is the poisoning of New Union’s groundwater with ordnance 

waste, which is statutorily defined as a “pollutant” under 33 U.S.C. § 1362(6), a “hazardous 

substance” under 33 U.S.C. § 1321, and which the lower court concluded were a “toxic 

pollutant.” R. at 8. New Union is suing to prevent the discharge of pollutants into navigable 

waters. It is difficult to conceive of an injury more squarely within the zone of interests of the 

Act. It is also significant that Congress provided for suits by governors on behalf of states where 

violation is occurring in another state and “is causing an adverse effect on the public health or 

welfare in his State, or is causing a violation of any water quality requirement in his State.” 33 

U.S.C. § 1365(h). Accordingly, this Court should refuse to find any prudential limitations to this 

case. Therefore, New Union has standing, and this Court can turn to the merits of New Union’s 

claims. 

II. Lake Temp is a “Navigable Water” Subject to the CWA Because Interstate 
Recreationists Navigate the Lake. 

  
 The CWA prohibits the addition of pollutants into “navigable waters,” 33 U.S.C. §§ 

1311(a), 1362(12), statutorily defined—in relevant part—as “the waters of the United States.” Id. 

at § 1362(7). Accordingly, the CWA governs only if Lake Temp is: (1) “navigable”; (2) “of the 
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United States”; and (3) a “water.”3 Lake Temp satisfies the first two requirements because the 

lake is a “highway for interstate commerce,” and the third requirement a lake is axiomatically a 

water. As to the third requirement, Progress argues Lake Temp cannot be a “water” because the 

lake fails to meet the relative permanence standard established by the plurality in Rapanos v. 

United States, 547 U.S. 713, 732 (2006). However, this argument fails for two reasons. First, no 

circuit court has found relative permanence necessary for establishing CWA jurisdiction over a 

water. Second, even if this Court applies the relative permanence standard, Lake Temp satisfies 

this requirement.  

A. Lake Temp Satisfies the Definition of a Traditional Navigable Water 
(“TNW”) Because Recreational Birdwatchers and Hunters Navigate the 
Lake.  

 
 Initially, this Court must determine whether Lake Temp satisfies the first two statutory 

requirements: being a “navigable water,” 33 U.S.C. § 1362(12), and “of the United States,” Id. § 

1362(7). Prior to the CWA’s passage, courts interpreted “waters of the United States” in federal 

statutes—e.g., the Federal Power Act—to include all waters “used” or “susceptible to being 

used” as “highways for commerce.” Courts termed these waters “navigable-in-fact waters” or 

“traditional navigable waters” (“TNWs”). Under the CWA, courts extended federal jurisdiction 

to include these TNWs. Using this broad definition, courts have found intrastate lakes navigable-

in-fact under both the CWA and earlier federal statutes when interstate recreationists use the 

lakes. In the present matter, interstate recreational hunters and bird watchers navigate Lake 

Temp; therefore, the lake is navigable-in-fact and subject to the CWA. 

                                                           
3 Writing for the plurality, Justice Scalia derives three jurisdictional requirements from the term 
“navigable waters” and its statutory definition, “the waters of the United States.” See Rapanos v. 
United States. 547 U.S. 713, 731 (2006) (“We need not decide the precise extent to which the 
qualifiers ‘navigable’ and ‘of the United States’ restrict the coverage of the [CWA]. Whatever 
the scope of these qualifiers, the CWA authorizes federal jurisdiction only over ‘waters’.”).  
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 Prior to the enactment of the CWA, courts defined the term “waters of the United States” 

to include all TNWs. The Supreme Court first addressed the definition of the jurisdictional term 

“waters of the United States” in The Daniel Ball and held the phrase included all navigable-in-

fact rivers. 77 U.S. 557 (1870). Navigability means all waters “used, or are susceptible of being 

used, in their ordinary condition, as highways for commerce.” Id. The type, mode, or frequency 

of commerce does not matter in determining navigability. See The Montello, 87 U.S. 430, 441–

42 (1874) (concluding early fur trading conducted by canoe sufficient to establish a TNW); 

Economy Light & Power Co. v. United States, 256 U.S. 113, 122 (1921) (holding the body of 

water does not have to be navigable “at all seasons…or at all stages of the water”); United States 

v. Appalachian Electric Power Co., 311 U.S. 377, 409 (1940) (stating it unnecessary for 

commerce activities to be “continuous” for a water to be navigable). 

 In Utah v. United States, the Supreme Court employed this definition to resolve 

competing ownership claims by Utah and the United States over the shoreline of the Great Salt 

Lake by holding the lake navigable-in-fact. 403 U.S. 9, 10 (1971). The Great Salt Lake is an 

intrastate lake with no interstate inflow or outflow. For Utah to prevail, the state needed to prove 

the lake’s navigability at the time Utah became a state in 1891. See id. The Court looked to The 

Daniel Ball and extended its navigability test from rivers to all waters. See id. at 10–11. In 

determining whether the lake was a “highway for commerce,” the Court found occasional trips 

across the lake to transport cattle between an island and the mainland sufficient to establish 

navigability. Id. at 11. The Court held it inconsequential such navigation was personal and not 

part of a commercial operation. See id.; see also FPL Energy Marine Hydro L.L.C. v. FERC, 287 

F.3d 1151, 1157 (D.C. Cir. 2002) (holding an intrastate river navigable-in-fact under the Federal 

Power Act based on three experimental canoe trips taken for purposes of the litigation to 
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establish jurisdiction); Alaska v. Ahtna, Inc., 891 F.2d 1401, 1405 (9th Cir. 1989) (concluding an 

intrastate river navigable-in-fact under the Submerged Lands Act based, in part, on the presence 

of a commercial recreational boating operation on the river).  

 Since enactment of the CWA, the Corps has promulgated regulations interpreting the 

jurisdictional phrase “navigable waters” in accordance with the navigability test articulated in 

The Daniel Ball and Utah v. United States. In its first regulations, the Corps defined the term to 

include all waters “presently, or have been in the past, or may be in the future susceptible for use 

for purposes of interstate or foreign commerce.” Solid Waste Agency of Northern Cook County v. 

United States Army Corps of Engineers, 531 U.S. 159, 168 (2001) [hereinafter SWANCC] 

(quoting 33 C.F.R. § 209.120(d)(1) (1974)). The Corps emphasized Congress’ intent to govern 

all waters capable of being used by the public for purposes of interstate commerce. See id. 

Although the Corps then expanded its interpretation of CWA jurisdiction in 1977, this revision 

did not alter the Corps original determination that CWA jurisdiction extended to all navigable-in-

fact waters. See id. at 168–69.    

 In SWANCC, the Court held CWA jurisdiction did not extend to small, isolated, intrastate 

ponds whose only connection to interstate commerce was as a stopover for migratory birds. In 

the case, a group of municipalities challenged the Corps’ assertion of jurisdiction over a 

“scattering” of man-made ponds created by a former mining operation. Id. at 163. The seasonal 

and permanent ponds ranged in size from one-tenth of an acre to several acres. Id. The Corps 

based jurisdiction on the discharged pollutants potential “affect” on interstate commerce, 

specifically the effect on interstate migratory birds’ use of the ponds. Id. at 164. The Court held 

jurisdiction improper, in part, because such a broad reading of “navigable waters” would render 

the term “navigable” meaningless. Id. at 172. Although the Court reserved judgment as to 
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whether Congress could exercise jurisdiction over these ponds under its commerce clause power, 

the Court found the word “navigable” demonstrated Congress’ intent to exclude the isolated 

intrastate ponds at issue from the CWA. See id. at 172–73.  

 Although the Court limited CWA jurisdiction, subsequent decisions confirm SWANCC 

did not alter CWA jurisdiction over TNWs, including navigable-in-fact intrastate lakes. In Colvin 

v. United States, the court determined the Salton Sea fell under Corps jurisdiction because it is 

navigable-in-fact. 181 F.Supp.2d 1050, 1055 (C.D. Cal. 2001). Despite its name, the Salton Sea 

is a 376 square mile intrastate lake located in California. The Colvin court first held SWANCC 

did not invalidate CWA jurisdiction over TNWs. See id. The court then found the water 

navigable-in-fact because nonresident recreationists—including fisherman, duck hunters, 

swimmers, and boaters—use the Salton Sea. See id. The court concluded: “under any meaning of 

the term, the Salton Sea is a body of ‘navigable water’.” 

 Turning to the present matter, Lake Temp is physically distinguishable from the scattered 

ponds in SWANCC, and is more akin to the Salton Sea in Colvin. At its fullest, Lake Temp 

extends over nearly 14,000 acres, see R. at 3–4; the ponds in SWANCC covered only “several” 

acres. 531 U.S. at 163. Both Lake Temp and the Salton Sea offer recreational boating and 

hunting opportunities for interstate travelers—i.e., interstate commerce—not possible on the 

ponds in SWANCC. At bottom, Lake Temp is different in kind from the SWANCC ponds, but 

only different in degree from the Salton Sea. An illustrative analogy is a football game attended 

by 14,000 people. This game is different in kind from a game played in front of “several” family 

members. The game attended by 14,000 people is only different in degree compared to a game 

attended by 100,000 people. Both games feature elements—for example food vendors—missing 

in the backyard game. Likewise, the 14,000 acre Lake Temp—used for bird watching and 
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hunting—is comparable to a 100,000 acre (or larger) lake used for the same not the several acre 

lake used for neither.  

 Further, Lake Temp is navigable-in-fact because interstate hunters and birdwatchers use 

the lake. Unlike the Corps in SWANCC, New Union is not arguing Lake Temp is jurisdictional 

because migratory birds use the water. Instead, CWA jurisdiction over Lake Temp is proper 

because interstate duck hunters and bird watchers use Lake Temp. R. at 4. These interstate 

recreationists not only use the land immediately surrounding the lake, but also navigate the lake 

in rowboats and canoes. R. at 4. Thus, Lake Temp meets the Colvin court’s conclusion that a 

water’s use by interstate recreationists means it is navigable. See Colvin, 181 F.Supp.2d at 1055 

(holding the Salton Sea a navigable water under the CWA because “tourists . . . fish and recreate 

in an on its waters and shoreline”). Moreover, a state highway that intersects an interstate 

highway comes within 200 yards of Lake Temp, creating The Daniel Ball’s “highway for 

commerce.” R. at 4.  

 In sum, courts have always deemed TNWs—i.e., navigable-in-fact waters—“waters of 

the United States.” The SWANCC Court merely excluded from CWA jurisdiction isolated, 

several-acre ponds scattered over an abandoned mining operation. In the present case, Lake 

Temp covers 14,000 acres, a size akin to larger navigable-in-fact lakes such as the Salton Sea. 

Further, duck hunters and birdwatchers navigate Lake Temp in canoes and rowboats. This 

recreational use is analogous to activities the Colvin court concluded established the Salton Sea 

as navigable-in-fact. Accordingly, this Court should find Lake Temp navigable-in-fact. 
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B. This Court Should Not Apply Rapanos’ “Relatively Permanent” Standard, 
But Even Assuming It Does, the Evidence Demonstrates Lake Temp Satisfies 
this Standard.  
 

 In Rapanos v. United States, 4 the plurality interpreted the term “waters” in § 1362(7) to 

exclude impermanent bodies of water. 547 U.S. 715, 732 (2006). Both Justice Kennedy in 

concurrence and the dissent rejected this limitation. See id. at 770 & 800–01. Although circuits 

are split on how to apply the Court’s fractured opinion, no circuit applies only the plurality’s 

relative permanence standard. Progress asks this Court to be the first to hold so. R. at 7. This 

argument fails for two reasons. First, even though circuits are split on how to apply Rapanos, all 

circuits that have addressed the issue rejected applying solely the plurality’s relative permanence 

standard. Second, even if this Court applies the plurality’s standard, Lake Temp satisfies this 

standard because the lake contains water over eighty-percent of the time.  

1. Progress’ Insistence on Applying Rapanos’ Relative Permanence 
Standard is Misplaced Because No Circuit Has Applied Only this 
Standard.  

 
 In Rapanos v. United States, a fractured Court disagreed over whether the word “waters” 

in § 1362(7) excluded nonpermanent waters from CWA jurisdiction. 547 U.S. 715 (2006). The 

Court issued three opinions (six opinions in total) interpreting the term “navigable waters.” The 

plurality concluded the term “waters” included only “relatively permanent, standing or flowing 

bodies of water.” Id. at 732. However, the plurality distinguished non-jurisdictional 

“impermanent” waters from jurisdictional “seasonal” waters, also described as waters that dry up 

only in “extraordinary circumstances.” Id. at 732. Justice Kennedy, in concurrence, rejected the 

plurality’s rationale, finding CWA jurisdiction over “impermanent” bodies of water. See id. at 
                                                           
4 Rapanos consolidated two cases where the Corps asserted jurisdiction over wetlands that were 
neither adjacent to TNWs nor contained any “navigable” water. See Rapanos, 547 U.S. at 759 
(Kennedy, J., concurrence). Although a majority of Justices held CWA jurisdiction improper, the 
Court did not issue a majority opinion due to a disagreement over the proper standard for 
determining a “water” of the United States.  
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770. The four dissenting Justices also rejected the plurality’s requirement. See id. at 800–01. 

Progress urges this Court to wade into Rapanos’ murky waters and take a position contrary to 

every other circuit. 

 Six circuits have struggled to apply Rapanos’ multiple standards and none of these six 

circuits have applied only the plurality’s standard. Instead, circuits have come to two 

conclusions, neither of which Progress advocates. To begin, the Eleventh Circuit held the 

Kennedy standard controlling.5 Relying on Marks v. United States, the Eleventh Circuit 

concluded Kennedy’s position is the narrowest of the concurring Justices. See Robison, 505 F.3d 

at 1221–22. Three other circuits found Kennedy’s standard the narrowest in the case at hand, but 

reserved ruling on whether the relative permanence test may ever be controlling. 6 Moreover, the 

First and Eighth Circuits deemed jurisdiction proper if either the plurality’s standard or 

Kennedy’s standard is satisfied.7 These circuits found Marks inapplicable in Rapanos because 

neither the plurality’s standard nor Kennedy’s standard is always the narrowest. Therefore, 

because the dissent would always find jurisdiction when either standard is met, satisfying either 

test garners a majority. See United States v. Bailey, 571 F.3d 791, 799 (8th Cir. 2009).  

 By declining Progress’ invitation to be the first circuit to hold the plurality’s standard 

controlling, this Court avoids unnecessarily deciding a complex area of law. Neither the 

Kennedy only interpretation nor the either/or interpretation requires a jurisdictional water to be 

anything more than navigable-in-fact, as is Lake Temp. The outcome of the present matter will 

be the same under either interpretation because the CWA governs all navigable-in-fact waters. 

Accordingly, this Court need not decide this complex issue.  
                                                           
5 United States v. Robison, 505 F.3d 1208 (11th Cir. 2007). 
6 See Precon Development Corp., Inc. v. United States Army Corp. of Engineers, 633 F.3d 278 
(4th Cir. 2011); Northern California River Watch v. City of Healdsburg, 496 F.3d 993 (9th Cir. 
2007); United States v. Gerke, 464 F.3d 723 (7th Cir. 2006) (per curiam). 
7 United States v. Johnson, 467 F.3d 56 (1st Cir. 2006); Bailey, 571 F.3d 791. 
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2. Even if This Court Applies the Rapanos Plurality’s Relative 
Permanence Standard, Lake Temp Satisfies the Plain Language of 
the Standard. 

 
 Even if this Court applies the plurality’s relative permanence standard, Lake Temp 

satisfies this standard because it is best classified as a seasonal lake. In creating the relative 

permanence requirement, the plurality looked at the definition of “water”; the Court concluded it 

referred to, among other things, “streams and bodies forming geographical features such as 

oceans, rivers, and lakes.” Rapanos, 547 U.S. at 732. According to the plurality, these terms 

“connote[d] continuously present, fixed bodies of water.” Id. at 733. However, the plurality also 

stated jurisdiction may be proper over “seasonal” waters, and waters that dry up in 

“extraordinary situations,” yet failed to define these terms. Id.  

 Notwithstanding the lack of further explanation, the variety of terms used by the plurality 

to describe jurisdictional waters offers suitable guidance to resolve the present case. See 

generally id. at 732–34. For example, the opinion states “rivers,” “lakes,” “oceans,” “seasonal” 

waters, and waters that may dry up in “extraordinary circumstances” all satisfy the relative 

permanence standard. See id. In contrast, non-jurisdictional waters include “transitory puddles,” 

“ephemeral flows,” “intermittent flows,” “broken, fitful flows,” “ordinarily dry channels,” “man-

made drainage ditches,” “dry arroyos,” “wet meadows,” and “storm sewers.” See id. Whereas the 

terms for jurisdictional waters connote “fixed” bodies of water, see id. at 733, the language used 

to describe non-jurisdictional waters seemingly connotes occasional and short-lived bodies of 

water. See id. 

 Comparing Lake Temp to these terms supports the conclusion that Lake Temp satisfies 

the Rapanos plurality’s relative permanence test. At its fullest, Lake Temp covers over twenty-

one square miles. See R. at 3–4. Although Lake Temp’s size varies per season, it contains water 



19 
 

year-round four out of every five years. R. at 4. Analogizing this “seasonal” lake to the non-

jurisdictional “ordinarily dry channels” or “broken, fitful flows” of water that concerned the 

Rapanos plurality is untenable. In fact, Progress’ assertion that Lake Temp fails to meet this 

standard ignores the express language in Rapanos finding seasonal waters jurisdictional. 

Therefore, Lake Temp satisfies the plain language of the plurality’s relative permanence test, and 

this Court should hold Lake Temp jurisdictional under the CWA.  

III. The Corps’ Conclusion that the Ordnance Waste at Issue Satisfies the Definition of 
“Fill Material” in 33 C.F.R. § 323.2 Fails Under Any Standard of Review. 

 
The question presented in this case is whether the Corps may permit the discharge of 

ordnance waste as “fill material” under § 404 of the CWA. In Coeur Alaska, Inc. v. Se. Alaska 

Conservation Council, 557 U.S. 261 (2009), the Court upheld a § 404 permit for “fill material” 

even though the material was also a “pollutant”; however, the Court based its decision on the fact 

that the discharge at issue was primarily rock, which is specifically listed as a fill material in 40 

CFR § 232.2. The Court specifically reserved the question of whether a more toxic pollutant 

could be permitted as “fill material.” Id. This case presents that question.  

The CWA generally prohibits the discharge of “pollutants” except in limited situations. 

Pursuant to § 402, EPA may issue permits for the discharge of all pollutants, except “fill 

material.” Under § 404, the Corps has sole authority to permit the discharge of fill material, but 

only fill material. In the present matter, the Corps’ issuance of a § 404 permit was unlawful 

because the ordnance waste at issue does not meet the Corps’ own definition of fill material. 

A. The Corps Action Deserves No Deference, Because It Represents an Attempt 
to Expand the Corps’ Jurisdiction and Because Multiple Agencies 
Administer § 404.  

 
The APA requires a court to set aside final agency action that it finds to be “arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law” or “in excess of 
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statutory jurisdiction, authority, or limitations, or short of statutory right.” 5 U.S.C. § 706(2)(A) 

& (C). In this case, the Court should not apply deference for several reasons. First, an agency’s 

interpretation of the scope of its own jurisdiction is entitled to no deference. See Food & Drug 

Admin. v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 159 (2000) [hereinafter Brown & 

Williamson].8 In this case, the only basis on the record for the Corps’ decision is the blanket rule 

adopted by the trial court: “If [the discharge] ‘has the effect of . . . [c]hanging the bottom 

elevation’ it is fill material.” R. at 8 (citing 40 C.F.R. § 232.2).9 Adopting this rule would 

dramatically expand the Corps’ jurisdiction, and an agency’s interpretation of its own 

jurisdiction deserves no deference. Brown & Williamson, 529 U.S. at 159. Second, both the 

Corps and the EPA administer § 404 of the Act, and where multiple agencies administer the act 

and do not agree as to which has exclusive jurisdiction, deference is unwarranted. See Rapaport 

v. U.S. Dept. of Treasury, 59 F.3d 212, 221 (D.C. Cir. 1995). Here, EPA disagreed that Corps 

should have jurisdiction under the act. R. at 9–10. Because the Corps tried to expand its 

jurisdiction by interpreting the jurisdictional term “fill material” and because both EPA and 

Corps administer § 404, the Corps decision that spent munitions constitute “fill material” should 

be reviewed without deference.  

B. Even if the Court Applies a Deferential Standard, the Discharge in this Case 
Does Not Meet the Corps’ Definition of “Fill Material.” 

 

Even if the Court applies the deferential arbitrary and capricious standard, 5 U.S.C. 

§ 706(2)(A), or “Auer deference,” Auer v. Robbins, 519 U.S. 452, 461 (1997), the Corps’ permit 

                                                           
8 See also Miss. Power & Light Co. v. Miss. ex rel. Moore, 487 U.S. 354, 386–87 (1988) 
(Brennan, J., dissenting) (“Agencies do not ‘administer’ statutes confining the scope of their 
jurisdiction, and such statutes are not ‘entrusted’ to agencies. Nor do the normal reasons for 
agency deference apply.”). Statutes limiting agency jurisdiction “manifest[] an unwillingness to 
give the agency the freedom to define the scope of its own power.” Id. 
9 Coeur did not adopt this definition, but based its conclusion on the fact that the discharge at 
issue—rock—was specifically listed in the Corps’ definition. 557 U.S. 261. 
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cannot survive a “searching and careful” review, Citizens to Preserve Overton Park, Inc. v. 

Volpe, 401 U.S. 402, 416 (1971), because the Corp’s application of its regulation in this case is 

“plainly erroneous [and] inconsistent with the regulation,” Auer, 519 U.S. at 461, and 

unreasonable. Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto Ins. Co., 463 U.S. 29, 42–43 

(1983) [hereinafter State Farm].  

The EPA may issue permits for the “discharge of any pollutant” pursuant to § 402. 33 

U.S.C. § 1342(a)(1); however, the EPA’s authority under § 402 is limited by § 404, id., which 

gives the Corps authority to permit discharges of “fill material.” Id. at § 1344; Coeur Alaska, Inc. 

v. Southeast Alaska Conservation Council, 557 U.S. 261, 2468 (2009) (“If the Corps has 

authority to issue a permit [under § 404], then the EPA may not do so [under § 402].”). 

Unfortunately, the CWA fails to define this important jurisdictional term. See Kentuckians for 

Commonwealth Inc. v. Rivenburgh, 317 F.3d 425, 444 (4th Cir. 2003); Coeur Alaska, 557 U.S. at 

2468 (concluding, in dicta, a mixture of crushed rock and water is “fill,” but reserving judgment 

on whether “extreme” interpretations of 33 C.F.R. § 323.2—such as the Corps deciding waste 

from “battery production” was fill material—could ever be “fill” under the CWA). Therefore, the 

Corps fills this statutory gap by defining “fill material” in 33 C.F.R. § 323.2. 

Although Corps regulations define “fill material” to include discharges that have an 

“effect” on “changing the bottom elevation . . . of a water of the United States . . .”, 33 C.F.R. § 

323.3, a blanket rule that any material changing the bottom elevation is fill material is 

unreasonable. The context and history of the regulatory definition suggests a literal reading of 

the regulation is misplaced. Examples of fill material include common elements such as “rock, 

sand, soil, clay, plastics, [and] construction debris.” Id. The 1975 Corps regulations utilized an 

“effects based test” to define fill material as any pollutant used to replace an “aquatic area with 
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dry land or of changing the bottom elevation of a water.” 40 Fed. Reg. 31325 (July 25, 1975). 

Two years later, in 1977, the Corps realized this broad definition included materials that 

“technically fit the definition of fill material,” but should not be regulated as fill material under § 

404. See 67 Fed. Reg. 31120 (May 9, 2007). Therefore, the Corps restricted § 404 permits to 

discharges for the “primary purpose” of, among other things, changing the bottom elevation of a 

water. 42 Fed. Reg. 37130 (July 19, 1977).10 However, EPA did not amend its regulations in the 

same manner, and continued using the “effects” based test. 67 Fed. Reg. 31120 (May 9, 2007). 

 Due to regulatory discrepancies caused by the EPA and the Corps having competing 

definitions of “fill material,” the Corps proposed to amend the definition of fill material to match 

EPA’s effects based test, but explicitly stated its intent not to expand § 404 jurisdiction. See 65 

Fed. Reg. 21,292 (Apr. 20, 2000); Rivenburgh, 317 F.3d at 432. The Corps proposed to abolish 

the primary purpose test because using an objective test “provide[s] greater certainty in the 

implementation of the [§ 404] program.” 67 Fed. Reg. 31129-01. However, the Corps worried 

this new definition of fill material “read literally . . . could subject to regulation under CWA 

section 404 certain pollutants that have been, are being, and should be regulated by . . . the 

section 402 program.” 65 Fed. Reg. 21292. The Corps interpreted the § 402 program to govern a 

variety of discharges, including “wastewater discharges from industrial operations.” 65 Fed. Reg. 

21,292 (Apr. 20, 2000). In contrast, § 404 regulated “materials whose effects include the 

physical conversion of waters to non-waters or other physical alterations of aquatic habitat.” 65 

Fed Reg. 21292 (Apr. 20, 2000). Therefore, the Corps proposed excluding from the definition of 

                                                           
10 The Corps' regulations previously defined fill material as “any material used for the primary 
purpose of replacing an aquatic area with dry land or of changing the bottom elevation of a water 
body. The term does not include any pollutant discharged into the water primarily to dispose of 
waste, as that activity is regulated under Section 402 of the Federal Water Pollution Control Act 
Amendments of 1972.” Avoyelles Sportsmen's League, Inc. v. Marsh, 715 F.2d 897, 924 (5th Cir. 
1983) (citing the Corps’ regulations then codified at 33 C.F.R. § 323.2(m)). 
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fill material, all “discharges covered by an [sic] NPDES permit issued under section 402.” 65 

Fed. Reg. 21292 (Apr. 20, 2000).  

 Although the NPDES exclusion to § 404 was cut from the final rule, the Corps reaffirmed 

the traditional distinction between the § 404 and § 402 programs. The proposed language was not 

included in the final rule because the Corps thought the language too vague. 67 Fed. Reg. 31129. 

Instead, the Corps “emphasized” its intention to maintain the differences between the two 

programs, and not to expand § 404 jurisdiction. See id. The Corps acknowledged that certain 

“discharges . . . can have the associated effect, over time, of raising the bottom elevation of a 

water due to settling of waterborne pollutants, [but the Corps] do[es] not consider such pollutants 

to be ‘fill material’.” 67 Fed. Reg. 31129. Throughout this amendment process, the Corps 

consistently interpreted “fill material” to exclude discharges that raised the bottom level of the 

water merely incidental to the pollutant’s chemical or biological impact on the water.  

The Corps’ continued emphasis that § 404 only covers traditional notions of fill material 

is supported by the case law. Much of the case law interpreting fill material involves waste 

streams from mining operations. In Coeur Alaska, the Court concluded in dicta that the mining 

waste at issue—a mixture of crushed rock and water—would be considered fill material. 557 

U.S. at 2468. Rock is specifically listed in the Corps’ regulatory definition of fill material, 33 

C.F.R. § 323.2; however, courts examining issues regarding § 404 permits issued for the 

discharge of waste streams containing ordnance waste accepted the EPA’s governance of such 

material under § 402. See, e.g., Abreu v. United States, 468 F.3d 20, 28 (1st Cir. 2006) (holding 

Navy had valid § 402 permit for discharge of ordnance from ship-to-ship and ship-to-shore live 

fire exercises).  
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C. The Corps Adopted an Overbroad Definition of “Fill Material.” 
 

In this case, the lower court erred in concluding that anytime a discharge alters the 

bottom elevation of a water, the Corps defines the discharged material as fill. R. at 8. The Corps 

was concerned with this type of literal reading of its regulation when it altered the definition of 

fill material. See 65 Fed. Reg. 21292–01. As a result, the Corps repeatedly rejected this 

interpretation of “fill material.” See 67 Fed. Reg. 31129-01. In fact, the Corps gave examples of 

material that could satisfy a literal reading of the regulation, but that the Corps itself did not 

consider “fill material.” See id. Such examples included pollutants that settle to the bottom of a 

water and overtime changed the elevation of the water. See id.  

Although the CWA does not distinguish fill material from other pollutants by toxicity, as 

the trial court correctly noted, R. at 8, courts have found the term “fill material” ambiguous in the 

Act, see Rivenburgh, 317 F.3d at 443, and the Corps acknowledges the distinction between toxic 

and non-toxic fill. In amending its definition of fill material, the Corps repeatedly emphasized 

§ 404 jurisdiction only extended to traditional notions of fill. See 65 Fed Reg. 21292-01 (Apr. 20, 

2000). Fill material “physically converts” the water. See id. Non-fill pollutants—which the Corps 

explicitly stated included industrial wastewater—were those materials subject to a NPDES 

permit. See id.  

The ordnance waste to be discharged into Lake Temp cannot be considered “fill material” 

under the Corps’ own interpretation of the regulation. Although the lower court described the 

material at issue as “slurry,” this material is not analogous to the “slurry” in Coeur Alaska. Here, 

the proposed discharge contains a plethora of hazardous substances, metal, and water from a 

demilitarizing operation. See R. at 4. The slurry in Coeur Alaska contained crushed rock and 

water from a mining operation. Crushed rock is precisely the “traditional” fill material the Corps 
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has authority to permit. However, the Corps’ own interpretation of the CWA contemplates that 

industrial wastewater discharges containing pollutants would be governed by the EPA under § 

402, not by the Corps under § 404.  

At bottom, the Corps’ issuance of a § 404 permit for the discharge of ordnance waste into 

Lake Temp was arbitrary and capricious. The Corps employed a “literal” reading of the 

regulation, which the Corps repeatedly cautioned against and held improper during the 33 C.F.R. 

§ 323.2 amendment process. The Corps cannot change its interpretation of its own regulations 

sub silentio.11 Accordingly, this Court must vacate the § 404 permit issued by the Corps because 

the agency did not have authority to issue the permit. 

IV. Even if this Court Concludes the CWA Authorizes the Corps to Issue the § 404 
Permit at Issue, the EPA’s Failure to Veto the Permit Pursuant to § 404(c) was 
Arbitrary and Capricious, and Therefore This Court Must Vacate the § 404 Permit. 

 
Under 5 U.S.C. § 706(2)(A), this Court must vacate the § 404 permit at issue if the EPA’s 

failure to veto the permit was arbitrary and capricious. First, in order for this Court to reach the 

merits of this claim, the EPA’s failure to act must be reviewable under the APA. In this matter, 

the EPA’s failure to exercise its discretionary authority to veto the permit had the same effect as 

final action, and is therefore reviewable. Second, in order for this Court to uphold the EPA’s 

decision not to veto the permit, it must find that decision reasonable. This conclusion is 

untenable. The EPA deferred their authority as administrator of the CWA to the OMB, which 

violates Congress’ intent in enacting the Act. Alternatively, if the EPA did not defer to the 

OMB’s conclusions, then the EPA’s acquiescence to the OMB’s political will also violates the 

CWA. Therefore, the EPA’s failure to veto the § 404 permit was arbitrary and capricious, and 

this Court must vacate the § 404 permit.  
                                                           
11 Agencies may change their interpretation, but the change must be well-reasoned. State Farm, 
463 U.S. at 30 (“[A]n agency changing its course . . . is obligated to supply a reasoned analysis 
for the change . . .”). 
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A. The EPA’s Failure to Veto the § 404 Permit Amounts to Final Agency Action 

Reviewable Under 5 U.S.C. § 706(2)(A) Arbitrary and Capricious Standard. 
 

The APA generally permits review over “final agency action for which there is no other 

adequate remedy.” 5 U.S.C. § 704. An agency’s decision not to exercise discretionary authority 

is not normally reviewable, except for certain situations. In the present matter, the EPA’s 

inaction is reviewable because it has the same impact as agency action. The EPA’s failure to veto 

the § 404 permit effectively constitutes approval for the discharge of Corps “fill” material into 

Lake Temp. Therefore, the EPA’s inaction is reviewable and arbitrary and capricious pursuant to 

APA § 706(2).  

Judicial review is appropriate when inaction amounts to action by indirectly approving a 

permit. See Her Majesty the Queen in Right of Ontario v. U.S. EPA, 912 F.2d 1525, 1531(1990). 

When an agency fails to act pursuant to discretionary authority, review is proper in three narrow 

circumstances where agency inaction: (1) is final and has the same impact as agency action; (2) 

represents “agency recalcitrance ... of such magnitude that it amounts to an abdication of 

statutory responsibility”; and (3) may constitute an unreasonable delay in final action which may 

under some circumstances be reviewable. Sierra Club v. Thomas, 828 F.2d 783 (D.C. Cir. 1987).  

In Alliance to Save Mattaponi v. U.S. Army Corps of Engineers, 515 F.Supp.2d 1, 9 

(D.D.C. 2007) [hereinafter Mattaponi], the court determined agency inaction that amounted to a 

final determination was subject to APA § 706(2) judicial review. Plaintiffs challenged the EPA’s 

failure to veto the § 404 permit. Although the Court conceded the EPA’s inaction was not 

technically final agency action under APA § 704, the EPA’s failure to exercise its § 404(c) 

authority was reviewable. See id. at 9. Failure to veto the permit amounted to indirect approval of 

the permit, which had the same impact as final action under APA § 704. Id. 
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Further, in Hi-Tech Pharmacal Co., Inc. v. U.S. Food and Drug Admin, 587 F.Supp.2d 1 

(D.D.C. 2008), the court again affirmed that agency inaction amounting to a final decision is 

judicially reviewable. The APA defines what actions are deemed “final” in 5 U.S.C. § 551(13) 

the whole or a party of an agency rule, order, license, sanction, relief, or the equivalent or denial 

thereof…” (emphasis added). A drug manufacturer claimed the Food and Drug Administration’s 

(FDA’s) failure to define their rights to market a drug was improper agency inaction and should 

be subject to judicial review. See id. at 10. The Hi-Tech court noted the right for a party to 

challenge an agency’s inaction of discretionary authority when the agency’s action “has the same 

impact on the right of the parties as an express denial of relief.” Id. However, the court held the 

FDA’s inaction did not have the same impact as an express denial of relief because the inaction 

did nothing to define the drug manufacturer’s rights; the manufacturer still had the ability to 

market their product. Id.  

In the case at hand, the EPA’s failure to veto the § 404 permit pursuant to § 404(c) is 

judicially reviewable because the inaction has the same impact as agency action. See Sierra Club 

v. Thomas, 828 F.2d at 793. The EPA’s failure essentially granted jurisdiction to issue 404 

permit. This is the same inaction—the EPA’s failure to veto a § 404 permit—found judicially 

reviewable in Mattaponi. 515 F.Supp.2d at 9. Further, the EPA’s inaction in this matter would 

allow the discharge of materials into Lake Temp, which is the same result had EPA made an 

affirmative decision not to veto the permit. The Hi-Tech court concluded such inaction judicially 

reviewable. 587 F.Supp.2d 1 (2008). In failing to act, EPA has essentially approved the 

discharge of ordnance waste into Lake Temp to the detriment of New Union and its citizens. 

Thus, EPA’s failure to veto the § 404 permit is reviewable pursuant to APA § 706(2).  
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B. Regardless of Whether the EPA Parroted OMB’s Conclusion that the § 404 
Permit was Lawful or the EPA Acquiesced to OMB’s Influence, Either 
Action is Arbitrary and Capricious Under 5 U.S.C. § 706(2)(A).  

 
Regardless of the accuracy of the OMB’s interpretation—although erroneous in this 

matter—the EPA cannot abdicate its statutory duty by relying on the OMB’s legal conclusion. 

Only the EPA administers the CWA, 33 U.S.C. § 1251(d), and has authority to veto a § 404 

permit. 33 U.S.C. § 1344(c). New Union does not argue that the OMB cannot give their opinion 

on a specific matter to the EPA. See Envtl. Def. Fund v. Thomas, 627 F. Supp. 566, 570 (D.D.C. 

1986). However, the EPA cannot defer to such opinion if contrary to the agency’s interpretation. 

Reliance on the OMB’s opinion is unacceptable because the EPA must provide an explanation 

for its decision based upon appropriate considerations. State Farm, 463 U.S. at 43. Absent such a 

rational explanation, this Court must find the EPA’s failure to veto the § 404 permit arbitrary and 

capricious.  

 Further, even if the OMB did not resolve the matter with a definitive legal conclusion, the 

EPA’s acquiescence to the OMB’s desire for the Corps to permit the discharge at issue is 

unlawful. The OMB does not have authority to administer the CWA nor promulgate rules. See 

Bersani v. U.S. EPA, 850 F.2d 36, 46 (2nd Cir.1988). The OMB’s influence is “incompatible 

with the will of Congress,” Envtl. Def. Fund v. Thomas, 627 F. Supp. 566 (D.D.C. 1986). If an 

agency relies on factors it was not intended to consider, a decision resulting from that reliance is 

arbitrary and capricious. Id. The OMB does not have the EPA’s expertise to make determinations 

regarding the environment. See 33 U.S.C. § 1251. EPA opposed the Corps permit, yet acquiesced 

to OMB’s decision. R. at. 9. Accordingly, the EPA’s acquiescence in this matter is contrary to 

law, and must be found arbitrary and capricious. This Court should vacate the § 404 permit for 

the discharge of ordinance waste into Lake Temp.  
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CONCLUSION 
 

The United States should not be allowed to arbitrarily apply Corps regulations in order to 

permit the DoD to more readily dispose of hazardous ordnance waste into a lake popularized by 

interstate recreationists. This discharge poses a concrete and imminent harm to New Union and 

its citizens by damaging Lake Temp and the Imhoff Aquifer. Further, the EPA unlawfully 

capitulated to the influence of the OMB by not vetoing the permit. This Court should not allow 

such actions to stand. Therefore, this Court must vacate the § 404 permit at issue.   


