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JURISDICTIONAL STATEMENT 
 

 The State of New Union and State of Progress both appeal the district court’s order 

granting the United States’ motion for summary judgment. New Union appeals the district 

court’s holdings that 1) New Union lacks standing; 2) the Army Corps of Engineers had 

jurisdiction to issue a section 404 permit to dump slurry into Lake Temp because Lake Temp is a 

navigable water and the slurry is fill material; 3) the Office of Management and Budget did not 

violate the Clean Water Act in resolving the jurisdictional dispute between the United States 

Environmental Protection Agency and the Army Corps of Engineers. State of Progress filed a 

cross-appeal to challenge the district court’s holdings that the Army Corps of Engineers had 

jurisdiction to issue a section 404 permit because Lake Temp is navigable water.  

 This cause of action in this case arises under the Clean Water Act, and therefore this 

court has subject matter jurisdiction based upon a federal question. 28 U.S.C. § 1331 (2006). 

Furthermore, this Court has jurisdiction to review State of New Union’s appeal and State of 

Progress’s cross-appeal pursuant to 28 U.S.C. § 1291 (2006). 

QUESTIONS PRESENTED 
 

I. Whether State of New Union has standing to challenge the likely contamination of its 

public groundwater, either as the owner of the groundwater or based on its quasi-

sovereign interest in the health and welfare of its populace.  

 
II. Whether Lake Temp does not qualify as a “navigable water” under CWA Sections 

301(a), 404(a), and 502(7), 33 U.S.C. §§ 1311(a), 1344(a), 1362(7), and therefore a 

permit for discharge is not required from either EPA under CWA § 402, 33 U.S.C. § 

1342, or the COE under CWA § 404, 33 U.S.C. § 1344. 
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III. Whether COE has jurisdiction to issue a permit under CWA § 404, 33 U.S.C. § 1344 

or EPA has jurisdiction to issue a permit under CWA § 402, 33 U.S.C. § 1342. 

 
IV. Whether the decisions by OMB that COE has jurisdiction under CWA § 404, 33 

U.S.C. § 1344, and that EPA did not have jurisdiction under CWA § 402, 33 U.S.C. § 

1342, to issue a permit for DOD to discharge slurry into Lake Temp and EPA’s 

acquiescence in OMB’s decision violated the CWA. 

 
STANDARD OF REVIEW 

 
 A district court’s grant of summary judgment is reviewed de novo, while the facts are 

viewed in the light most favorable to the non-moving party. Chao v. A-One Medical Services, 

Inc., 346 F.3d 908, 914 (9th Cir. 2003). Additionally, a district court’s interpretation of the CWA 

and its implementing regulations is reviewed de novo. Northwest Environmental Defense Center 

v. Brown, 640 F.3d 1063, 1069 (9th Cir. 2011) (citing League of Wilderness Defenders/Blue 

Mountains Biodiversity Project v. Forsgren, 309 F.3d 1181, 1183 (9th Cir. 2002). 

 

STATEMENT OF THE CASE 
 

The Department of Defense (“DOD”) sought to construct a facility on the shore of Lake 

Temp to receive and prepare munitions for discharge into the lake. Accordingly, DOD sought a 

permit from the Army Corps of Engineers (“COE”) under § 404 of the Clean Water Act 

(“CWA”) to discharge fill material into the lake. COE published an Environmental Impact 

Statement (“EIS”), and ultimately issued the permit.  

State of New Union (“New Union”) filed a lawsuit against the United States (“US”) in 

the District Court for the District of New Union, seeking an injunction against COE’s issuance of 
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the permit. US filed a motion for summary judgment, arguing that New Union lacked standing, 

that Lake Temp is a navigable water subject to COE jurisdiction under § 404 of the CWA, and 

that the Office of Management and Budget (“OMB”) did not violate the CWA in resolving the 

jurisdictional dispute between COE and the Environmental Protection Agency (“EPA”). New 

Union filed a cross-motion for summary judgment, arguing that it had standing; that if any party 

had jurisdiction to issue a permit, it was EPA under § 402; and that OMB violated the CWA 

when it resolved the jurisdictional dispute between COE and EPA. Finally, State of Progress 

(“Progress”) intervened and filed a cross-motion for summary judgment, arguing that Lake Temp 

is not a “water of the United States,” and therefore that a permit is not required under either § 

402 or §404 of the CWA.  

The District Court granted the US’ motion for summary judgment, holding 1) that New 

Union lacked standing to challenge the permit, 2) that Lake Temp is a navigable water, and 3) 

that OMB did not violate the CWA when it resolved the jurisdictional conflict between COE and 

EPA.  

New Union filed a notice of appeal, arguing 1) that it has standing, 2) that the only 

agency authorized to issue a permit was EPA under § 402, and 3) that OMB violated the CWA 

when it resolved the jurisdictional dispute between COE and EPA. Progress cross-appealed the 

District Court’s holding that Lake Temp is a navigable water. US maintains its positions on 

appeal.  

STATEMENT OF THE FACTS 
 

 Lake Temp is an intermittent intrastate water body, located entirely within a United 

States military reservation in the State of Progress (“Progress”). (R. 4). The Lake Temp area is 

surrounded by an arid landscape and receives water via erratic surface flow from an eight 
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hundred square mile watershed located primarily in the State of Progress, with only a small 

portion located in the State of New Union (“New Union”). (R. 4). At its historic high, the Lake 

Temp area is entirely within Progress. (R. 4). During the dry season, it is much smaller, and is 

wholly dry approximately one out of five years. (R. 4). When the lake holds water, ducks have 

historically used it as a stopover in their migration. (R. 4). Over the last hundred years only a few 

thousand hunters have used Lake Temp. (R. 4). Approximately three-quarters of which have 

been residents of Progress. (R. 4). 

 There is no outflow from the lake. (R. 4). The only other body of water located nearby, 

the Imhoff aquifer, is located one thousand feet below Lake Temp. (R. 4). Further, the aquifer is 

not connected to any body of water. (R. 6). A small part of the aquifer is located in New Union. 

(R. 4). It is not potable or usable in agriculture without treatment because of a natural occurrence 

of sulfur. (R. 4). 

 In 1952, Lake Temp became part of the military reservation. (R. 4). The DOD posted 

signs along a Progress state highway that runs along the southern side of Lake Temp, warning 

that entry was illegal. (R. 4). There are visible trails leading from the road to Lake Temp that 

show signs of rowboats and canoes being dragged. (R. 4). DOD has knowledge that people 

continue to use Lake Temp for hunting and bird watching. (R. 4). 

 The DOD intends to construct a facility by Lake Temp to process munitions. (R. 4). The 

DOD obtained a permit pursuant to section 404 of the Clean Water Act (CWA).  (R. 4). The 

facility proposes to combine the munitions with chemicals to render them non-explosive, and 

pulverize the remaining solids. (R. 4). The matter, combined with water, will be sprayed on the 

dry parts of Lake Temp. (R. 4). The project will cover the entire Lake Temp area, raising it by 

several feet and subsequently increasing the surface area by two square miles. (R. 4). The U.S. 
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Army Corps of Engineers (COE) will continually grade the edges of Lake Temp so that runoff 

from the watershed will flow unimpeded onto it. (R. 4). The COE published a final 

Environmental Impact Statement prior to issuing the permit. New Union did not comment on, or 

object to the permit at that time. (R. 6). 

 
 

SUMMARY OF THE ARGUMENT 
 

 The District Court erred in granting the United States’ motion for summary judgment 

because State of New Union has standing to challenge the COE’s decision to issue a permit 

under § 404 of the CWA both as the owner of groundwater likely to be contaminated, and as a 

state asserting a quasi-sovereign interest under Mass v. EPA.  Under both legal theories, New 

Union has suffered a concrete, particularized, and imminent harm that is fairly traceable to the 

defendant, and which would be redressed by a favorable judicial decision.  

 In order for a private individual to establish standing, they need only establish that the 

harm affects them beyond any effect on the public at large. In this case, New Union, as the 

owner of groundwater likely to be contaminated, will suffer acute harm beyond that of the 

general public. Additionally, a party need not establish exactly when the harm will occur; it is 

enough to show that the defendant’s actions have created a reasonable concern of injury. In this 

case, New Union has certainly suffered such a reasonable concern of injury.  

 Furthermore, where a litigant is a state asserting a quasi-sovereign interest, the standing 

requirements of injury, causation, and redressability are significantly relaxed under Mass. v. 

EPA. A state has a quasi-sovereign interest in “all the earth and air” within its jurisdiction. When 

asserting such an interest, a state has standing for even relatively minor injuries that will take a 

long time to accrue, such as those suffered in Mass v. EPA. Additionally, to satisfy the causation 
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prong a state merely needs to show that the defendant’s action contributes to the injury. 

Similarly, the redressability requirement is satisfied where the state can show that a favorable 

judicial decision will at least mitigate the injury on an incremental level. In this case, New 

Union’s interest in its public groundwater significantly affects the health and well-being of its 

populace, and therefore constitutes a quasi-sovereign interest. 

Under this relaxed standard, the contamination of New Union’s public groundwater is 

clearly concrete, particularized, and imminent. The contamination of public groundwater is 

significantly more concrete than the loss of coast line that is equally felt across the world. 

Additionally, while New Union has not demonstrated exactly when the harm will occur, it is 

almost certain to be more imminent than Massachusetts’ injury, which was expected to accrue 

over nearly a century. Although the groundwater in the Imhoff Aquifer needs to be treated for 

sulfur before it is potable, any additional contamination constitutes “incremental” injury.  This 

injury is traceable to Defendant’s forthcoming action in dumping slurry into Lake Temp. Finally, 

an injunction will, at the very least, mitigate the contamination expected to be caused by 

Defendant.  

 Accordingly, New Union has standing both as the owner of groundwater located in the 

Imhoff Aquifer, and as a state asserting a quasi-sovereign interest.  

As a wetland, Federal jurisdiction over Lake Temp can only be conferred on a wetland 

via a “significant nexus” with navigable in fact waters. The ephemeral nature of Lake Temp 

places it within the Corps very own definition of “wetlands.” The lack of any connection to any 

navigable water renders the Lake Temp wetland as non-navigable. The Imfer Aquifer, as a 

ground water, is not considered “navigable” under the CWA. Further, the high water mark of the 

Lake Temp area acts as a boundary between the Lake Temp wetland and the arid watershed. The 
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arid watershed beyond that does not display any characteristics of a wetland. As such, any 

jurisdictional enquiry is confined to the high water mark and the watershed beyond cannot be 

considered “navigable” for on an “adjacency” basis.  

Nonetheless even if Lake Temp is considered a lake statutorily, the expansion of Federal 

jurisdiction to encompass an entirely intrastate lake is unconstitutional. The EPA and Corps 

regulations expand jurisdiction to the outer limits. However, when regulations “invoke the outer 

limits” of Congressional authority, Congress must definitively support that agency’s 

interpretation. Instead, Congress has not acted in light of Supreme Court decisions curtailing the 

EPA and Corps jurisdiction. 

If this Court decides that Lake Temp is indeed a “navigable water” under CWA § 502(7), 

33 U.S.C. § 1362, this Court should affirm the district court’s summary judgment decision to 

uphold COE’s issuance of a CWA § 404 permit. CWA § 404 states that the Secretary of the 

Army may issue permits for “discharge of dredged or fill material into the navigable waters.” 

The Secretary of the Army has issued a permit through the COE to the DOD under CWA § 404.  

The permit was issued for the discharge of dredged or fill material into a navigable water.  The 

material being discharged by the DOD fits the definition of “fill material” under 40 C.F.R. § 

232.2 because it has the effect of “changing the bottom elevation of any portion of a water of the 

United States.”  In addition, the material fits the definition of “discharge of fill material” under 

40 C.F.R. §232.2 because it is “slurry.”  (R. 4).  A CWA § 402 permit is not necessary and does 

not apply in this case because CWA § 402 exempts from its jurisdiction anything that falls under 

CWA § 404.   

The district court’s ruling is consistent with the recent US Supreme Court decision in 

Coeur Alaska in which the Court held that “fill material” is any “material that has the effect of . . 
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. changing the bottom elevation of water . . . and includes slurry.”  Coeur Alaska, Inc. v. Se. 

Alaska Conservation Council, 129 S. Ct. 2458, 2468 (2009).  The district court’s ruling is also 

consistent with the holding in Coeur Alaska that when CWA § 404 gives the COE power to issue 

a permit for “fill material,” CWA § 402 does not apply, and a permit issued by COE is lawful. 

Id. at 2477.  

The district court’s grant of summary judgment regarding OMB’s and EPA’s actions 

should also be affirmed.  OMB actions are consistent with the Presidential executive oversight 

powers granted in Article II of the Constitution. When OMB was resolving a dispute regarding 

the permitting process, it was simply overseeing agencies and did not advise any agency to 

violate the law.  COE and EPA both made sovereign decisions to issue the permit and not veto 

the permit, respectively.  The record contains no indication that any of the interactions between 

OMB and COE and EPA were not done in good faith to resolve the dispute.  

EPA’s decision not to veto the CWA § 404 permit was a discretionary decision under the 

APA and is therefore not subject to judicial review.  If the court decides to review the agency 

decision, the discretionary decision should be given deference and judged not arbitrary or 

capricious, pursuant to the APA.  EPA’s decision not to veto the permit is not arbitrary or 

capricious because it was lawful pursuant to CWA § 404. 
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ARGUMENT 

I. The District Court erred in granting the US’ motion for summary judgment  
because State of New Union has standing to challenge the COE’s decision to 
issue the permit. 

 

The imminent contamination of groundwater in State of New Union constitutes 

sufficiently concrete injury under Lujan and Mass. v. EPA, the contamination is traceable to 

defendant’s forthcoming action in dumping fill material into Lake Temp, and a favorable judicial 

remedy would prevent the contamination from occurring. Therefore, New Union has standing to 

challenge the permit. 

A. State of New Union has standing because it owns groundwater that is likely to be     
contaminated as a result of Defendant’s conduct, establishing particularized, 
concrete, and imminent injury. 

  

Defendant’s imminent action in dumping fill material into Lake Temp will interfere with 

New Union’s legally protected interest in its groundwater. This contamination is traceable to 

defendant’s forthcoming action in dumping fill material into Lake Temp, and a favorable judicial 

remedy would prevent the contamination from occurring.  

 In order to establish standing, a plaintiff must show injury, causation, and redressability. 

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-561 (1992). A plaintiff’s injury must be 

concrete and particularized injury, as opposed to a general grievance. Id. at 560. Additionally, 

that injury must be actual or imminent, as opposed to hypothetical or speculative. Id. The 

plaintiff must further show that the injury is fairly traceable to the Defendant’s conduct, rather 

than the conduct of some third party not subject to the lawsuit. Id. Finally, the plaintiff must 

prove that it is likely, rather than speculative, that a favorable decision will redress that injury. Id. 

at 561. 
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 Concrete and particularized harm is defined as harm that affects the plaintiff in an 

individual and personal way, as opposed to a “general grievance” felt by the public at large. Id. at 

561, n. 1, 573-74, 576. The quintessential “general grievance” is a lawsuit to compel that the 

government be administered according to the law. See e.g. Fairchild v. Hughes, 258 U.S. 126, 

129-130 (1922) (holding that the plaintiff lacked standing to challenge the ratification of the 19th 

amendment). To establish injury under Article III, the harm must affect the plaintiff beyond its 

effects on the public at large.   

 Degradation or loss of groundwater constitutes a concrete and particularized injury under 

Article III, even where the litigant is not a state. New Mexico ex rel. Richardson v. Bureau of 

Land Management, 565 F.3d 683, 696-97, n.13 (10th Cir. 2009). In that case, the state of New 

Mexico and private environmental organizations challenged the Bureau of Land Management’s 

decision to open up land in the Chihuahuan Desert, beneath which lies a 15 million acre-foot 

aquifer. Id. at 688-689. The court held that the potential degradation of the groundwater in the 

aquifer under the plan constituted sufficiently concrete injury to confer standing not only on the 

State of New Mexico, but also on multiple private environmental organizations. Id. at 696-97, n. 

13. 

 In addition, injury must be either actual or imminent. Lujan, 504 U.S. at 560. However, 

the standard of imminency is fairly lax. Where the the threatened injury depends, in part, on the 

plaintiffs own actions, courts will require a “high degree of immediacy.” Id. Even in such cases, 

the standard is not very high. For example, the Eleventh Circuit found that environmental 

organizations had suffered imminent injury when the National Parks Association failed to 

discontinue exclusive private use of stilted buildings in Biscayne National Park. National Parks 

Conservation v. Norton, 324 F.3d 1229, 1242 (2003).  In that case, the Plaintiff satisfied the 
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imminency requirement through affidavits indicating that its members visited the Park with 

various degrees of frequency, ranging from once per month to fifty times per year. Id. at 1242-

43.  

 Where the injury does not so depend upon the Plaintiff’s conduct, the imminency 

standard is even lower.  The Ninth Circuit held that a plaintiff had standing to sue a landfill for 

violations of RCRA based upon the threat that violations of the statute would lead to an 

increased risk of fires, explosions, or other disasters. Covington v. Jefferson County, 358 F.3d 

626, 633, 640 (2004). Focusing on the fact that the landfill was located across the street from the 

plaintiff’s home, the court found that the increased risk of such occurrences constituted imminent 

injury under Article III, although the plaintiff did not state exactly when the injury would occur 

or the degree of harm that would result. Id. at 638-39. The plaintiffs had established a 

“reasonable concern of injury,” which satisfied Article III.  Id. at 639.  

 Finally, a plaintiff must satisfy the closely related prongs of causation and redressability. 

Lujan, 504 U.S. at 560-61. In order to establish causation, a plaintiff must show that the injury is 

fairly traceable to the defendant’s conduct, as opposed to the conduct of some third party not 

before the court. Id. at 560. Similarly, redressability requires that a plaintiff show that a favorable 

judicial decision will remedy the injury. Id. at 561. When a plaintiff can establish concrete and 

particularized injury based upon government action or inaction, “there is ordinarily little question 

that . . . a judgment preventing or requiring the action will redress it.” Minnesota Citizens 

Concerned for Life v. Fed. Election Comm’n, 113 F.3d 129, 131 (8th Cir. 1997) (quoting Lujan, 

504 U.S. at 561-62).   

 In addition to standing requirements, a plaintiff challenging agency action must be 

entitled to judicial review. Absent specific statutory authorization, a plaintiff must sue under § 
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704 of the Administrative Procedure Act (“APA”), which authorizes review of “final agency 

action.”  5 U.S.C. § 704. It is well settled that a decision of the COE to issue a permit under § 

404 of the Clean Water Act constitutes final agency action, and is therefore subject to review 

under the APA. Nat’l Ass’n of Home Builders v. U.S. Army Corps of Engineers, 417 F.3d 1272, 

1278 (D.C. Cir. 2005). A plaintiff’s failure to comment on or object to the COE’s EIS is 

irrelevant to a challenge to the COE’s decision to issue a permit under § 404. Indeed, the 

requirements imposed by NEPA mandate the procedure that an agency must follow in informing 

the public of anticipated environmental impacts, but not the ultimate result. Robertson v. Methow 

Valley Citizens Council, 490 U.S. 332, 350-51 (1989). Accordingly, a cause of action to 

challenge the issuance of a permit for a violating the CWA is separate and distinct from a cause 

of action for failing to comply with the procedures mandated by NEPA. Utahns for Better 

Transp. V. U.S. Dep. Of Trans., 305 F.3d 1152, 1186-87 (10th Cir. 2002).  

 In this case, the imminent degradation of groundwater belonging to New Union 

constitutes concrete and particularized injury, that injury is fairly traceable to the defendant’s 

forthcoming conduct in dumping slurry into Lake Temp, and a favorable judicial decision would 

redress that injury. As the owner of the groundwater in the portion of the Imhoff Aquifer located 

within its borders, New Union will suffer a concrete and particularized injury when that 

groundwater is contaminated  by defendant. This is not a generalized grievance, but harm felt 

acutely by New Union. Furthermore, this is consistent with the New Mexico v. BLM case, which 

explicitly stated that contamination or loss of groundwater is a concrete injury under Article III. 

While the trial court stressed the presence of sulfur in the groundwater, that certainly does not 

grant defendant the right to dump additional pollutants into New Union’s groundwater. The 
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heightened costs associated with treating groundwater contaminated by hazardous pollutants, as 

compared to the costs to treat sulfur, constitute particularized injury under Article III.  

 Additionally, the contamination of the groundwater in the Imhoff Aquifer is sufficiently 

imminent to establish Article III standing. New Union has presented evidence that the aquifer 

will become contaminated at some point.  Although New Union has not established the exact 

time and degree that such harm will occur, such a determination is not required by Article III or 

federal case law. This is not a case that requires a “high degree of immediacy” because the 

threatened injury is not dependent on any action by the State of New Union, but solely on 

Defendant’s impending action in dumping slurry into Lake Temp. Instead, a more relaxed 

standard is applied. Indeed, the 9th circuit was satisfied that violations of RCRA increased the 

threat of injury, creating Art. III standing. New Union has certainly shown a “reasonable concern 

of injury” in the likely contamination of its groundwater in the near future. 

 The injury alleged in this case is clearly traceable to the defendant’s impending action in 

dumping slurry into Lake Temp, and a favorable judicial decision would redress this injury. But 

for the defendant’s forthcoming action in dumping slurry into the lake, the Imhoff Aquifer will 

remain uncontaminated. Similarly, an injunction will prevent the defendant from dumping the 

slurry, and therefore will redress New Union’s injury.  

 B.  State of New Union has parens patriae standing under Mass v. EPA because it is a 
       sovereign state asserting a quasi-sovereign interest in its public groundwater. 
  

 The imminent contamination of groundwater in State of New Union constitutes 

sufficiently concrete injury under Mass v. EPA and its progeny, the contamination is clearly 

traceable to defendant’s imminent action in dumping fill material into Lake Temp, and a 

favorable judicial remedy would prevent that contamination from occurring. The State of New 
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Union therefore has standing to assert the quasi-sovereign issue of contamination of public 

groundwater within its jurisdiction.  

 When a party that seeks to establish standing is a state asserting a quasi-sovereign 

interest, it is entitled to “special solicitude” in the Court’s standing analysis, which relaxes the 

requirements of injury, causation, and redressability. Mass. v. EPA, 549 U.S. 497, 518 (U.S. 

2007). A state has a quasi-sovereign interest in the health and well-being of its populace, and in 

its rights within the federal system. Alfred L. Snapp & Son, Inc. v. Puerto Rico, 458 U.S. 592, 

607 (1982).  The classic example of such a case involves a lawsuit by a state to abate an 

interstate public nuisance or to maintain access to a natural resource.  Id. at 605-605 (citing 

several examples); Pennsylvania v. West Virginia, 262 U.S. 553, 592 (1923). This has been 

articulated as a state’s interest in “all the earth and air” within its jurisdiction. Mass., 549 U.S. at 

519 (citing Georgia v. Tennessee Copper Co., 206 U.S. 230, 237 (1907)). While a few courts 

have held this doctrine inapplicable to a lawsuit against the United States, Mass. v. EPA clarified 

that a state may sue in its capacity as parens patriae to assert its rights under federal law, 

although it may not use the doctrine to prevent the operation of federal law. Id. at 520, n. 17; See 

e.g. Mass. v. Mellon, 262 U.S. 447, 485-86 (1923).  

 In Mass v. EPA, the Court reviewed whether or not the state of Massachusetts had 

standing to compel EPA to regulate greenhouse gas emissions from motor vehicles. Mass v. 

EPA, 549 U.S. at 518-526. The alleged injury in that case was the loss of coastal land as sea 

levels continue to rise as a result of global warming. Id. at 515. The Court applied relaxed 

standing requirements, focusing on Massachusetts’s interest in its state coastline as a “quasi-

sovereign” interest. Id. at 518-520.  
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 This quasi-sovereign interest led the Court to find that Massachusetts had standing 

despite the relatively minor character of the injury, and the lengthy duration of time before that 

injury was to accrue. The prospective loss of coastline was particularized and imminent even 

though the injury was an estimated loss of 20 to 70 centimeters of coastal land over the course of 

nearly a century. Id. 542 (Roberts, J. dissenting). In addition, the rise in sea level not only 

affected the state of Massachusetts, but the entire world. Id. at 541 (Roberts, J. dissenting). 

Nonetheless, this injury was found to be sufficiently particularized to satisfy Article III’s 

standing requirement. Id. at 522-23.  

 The Supreme Court recently reaffirmed this view that a state need not prove exactly when 

an injury will take place, or the exact degree of the harm. American Electric Power Co. v. Conn., 

131 S.Ct. 2527, 2535 (2011). In that case, the Court upheld several states’ standing to sue an 

interstate air polluter without providing scientific proof of the degree to which the defendant 

contributed to the injury, or evidence of the degree of harm. Id. at 2535; Conn. v. American 

Electric Power Co., 582 F.3d 309, 333 (2nd Cir. 2009) (vacated on other grounds). In AEP, 

several states and one municipality sued five companies numerous harms associated with global 

warming. 131 S.Ct at 2534. The states argued that by contributing to global warming, the five 

companies created “a substantial and unreasonable interference with public rights,” and therefore 

violated the federal common law of nuisance. Id. While the Court ultimately held that the 

nuisance claims were pre-empted by the Clean Air Act, it determined that the state’s injuries 

were concrete and particularized under the relaxed standard adopted in Mass v. EPA. Id. at 2535.  

This relaxed standard of immediacy has also been applied to degradation or loss of groundwater. 

See New Mexico, 565 F.3d 683 at 696-97, n. 13. 
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 Mass v. EPA also significantly relaxed the causation and redressability requirements. In 

that case, Court held that, at least where a litigant is a state, it merely needs to show that the 

defendant’s conduct “contributes” to the alleged injury. 549 U.S. at 524-25. As such, a litigant 

may challenge government action for even incremental contributions to the injury. Id. Similarly, 

in satisfy the redressability requirement, a favorable judicial remedy must be able to at least 

mitigate an injury. The Court held that slowing the effects of global warming, even at an 

incremental level, was enough to establish redressability. Id. at 525. The Court noted that while a 

plaintiff must establish that a favorable remedy will relieve a discrete injury, it need not relieve 

the entirety of the injury. Id. (citing Larson v. Valente, 456 U.S. 228, 244, n. 15 (1982)).  

 In this case, the likely contamination of the Imhoff Aquifer is a concrete and imminent 

injury under Article III, the imminent contamination is traceable to defendant, and a favorable 

judicial remedy would prevent any contamination. New Union’s injury is to its public 

groundwater. This clearly involves the health and well-being of its populace, a well-recognized 

quasi-state interest. Under longstanding Supreme Court jurisprudence, this implicates New 

Union’s interest in “all the earth and air” within its jurisdiction.Although the groundwater in the 

aquifer is not potable without treatment, further contamination certainly constitutes an 

incremental injury under Mass v. EPA.  

 Additionally, as both Mass. v. EPA  and AEP make clear, Article III does not require that 

State of New Union establish exactly when its injury will occur or the degree of harm. In Mass. 

v. EPA, the Court was satisfied by a loss 20 to 70 centimeters of coastal land over a period of 

almost 100 years. Similarly, the injury in AEP was pollution caused by electric power plants 

located across twenty states. In this case, the injury that New Union will suffer is both more 

concrete and more imminent than in either Mass v. EPA or AEP. The harm to New Union’s 
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public groundwater is more particularized than the rise in sea level that is felt equally around the 

world, and contamination of New Union’s groundwater is expected to occur much sooner than 

the deterioration of Massachusetts’ coastline. Similarly, New Union’s harm is more 

particularized and imminent than any injury caused by the emissions of electric power plants 

scattered across the country, some hundreds of miles from any of the plaintiffs.  

 Accordingly, State of New Union has standing to challenge the COE’s decision to issue a 

permit under § 404 of the Clean Water Act as a quasi-sovereign entity under the relaxed standard 

adopted by Mass v. EPA.  

 II.  Lake Temp is not a “navigable water” under CWA Sections 301(a), 404(a), and   
502(7), 33 U.S.C. §§§ 1311(a), 1344(a), 1362(7), and therefore does not require a 
permit from either EPA under § 402, 33 U.S.C. § 1342, or the COE under § 404,  
33 U.S.C. § 1344. 

  

The classification of a particular body of water determines whether it is “navigable,” and 

therefore a “water of the United States.” Rapanos v. U.S, 547 U.S. 715, 724 (2006) (“Rapanos”).  

For example, in Rapanos2 Justice Kennedy held that "jurisdiction over wetlands depends upon 

the existence of a significant nexus between the wetlands in question and navigable waters in the 

traditional sense." Rapanos, 547 US at 779.  

 The district court erred in it’s interpreting the Lake Temp area is a navigable lake for two 

reasons. First, the district court conferred jurisdiction solely on the basis of sporadic use by 

interstate travellers. (R. 7). As a wetland, Federal jurisdiction over Lake Temp can only be 

conferred via a “significant nexus” with traditionally navigable waters. Rapanos, 547 U.S. at 

                                                        
2 The waters at issue in Rapanos happened to be wetlands within the jurisdiction of the Army Corps of Engineers under Section 404 of the Act, 
33 U.S.C. §1344. Progress’s case is alleged to fall under either Section 404 or Section 402 of Act, 33 U.S.C. §1342, whichgoverns discharges of 
pollutants into other bodies of water within the jurisdiction of the EPA. The same statutory terms, “navigable waters,” and “waters of the United 
States,” apply to both sections. See 33 U.S.C. §1362 (definitions, including definition of “navigable waters” as “waters of the United States” 
apply to “this Chapter,” i.e., Chapter 26 of Title 33, which encompasses both §402 and §404); see also 126 S.Ct. at 2215-16 (opinion of Scalia, 
J.), 2241 (opinion of Kennedy, J.) (question under Act is closeness of connection between “nonnavigable water or wetland” and navigable 
water); North Carolina Shellfish Growers Ass'n v. Holly Ridge Associates, LLC., 278 F. Supp. 2d 654, 669 (E.D.N.C. 2003) (jurisdiction under 
both § 402 and § 404 depends on a threshold determination that the waters involved are “waters of the United States.”). 
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779. The ephemeral nature of Lake Temp render it a “wetland” in ordinary parlance. Webster’s 

New International Dictionary (2d ed.). The lack of a connection to any navigable water renders 

the Lake Temp wetland as non-navigable. Rapanos, 547 U.S. 715. Second, even if Lake Temp is 

not considered a wetland statutorily, the district court’s granting Federal jurisdiction over an 

intrastate lake with minimal impact on commerce is an unconstitutional expansion of the 

commerce clause. Solid Waste Agency of Northern Cook County v. Army Corps of Eng'rs., 531 

U.S. 159 (2001) (“SWANCC”). The EPA and COE regulatory definitions over intrastate lakes 

invoke the outer limits” of Congressional authority, and absent clear Congressional intent are 

unconstitutional. Nonetheless, Lake Temp does not fall within the scheme of regulated intrastate 

lakes. 

A. Federal jurisdiction can only be conferred over Lake Temp via a “significant   
nexus” with navigable waters.  

 
 The term "waters of the United States" extends to wetlands which are "adjacent to 

waters" otherwise defined as "navigable," expressly allowing for jurisdiction on an "adjacency" 

basis. 40 C.F.R. § 122.2(g). In SWANCC, the Court "noted that the term 'navigable' is of 'limited 

import' and that Congress evidenced its intent to 'regulate at least some waters that would not be 

deemed 'navigable' under the classical understanding of that term.'" 531 U.S. at 167. However, 

the Court made explicit that its "holding [in United States v. Riverside Bayview Homes, Inc., 474 

U.S. 121, 134 (1985) (“Riverside”)] was based in large measure upon Congress' unequivocal 

acquiescence to ...the Corps' regulations interpreting the CWA to cover wetlands adjacent to 

navigable waters." Id. Specifically, "Congress' concern for the protection of water quality and 

aquatic ecosystems indicated its intent to regulate wetlands 'inseparably bound up with the 

"waters" of the United States.'" Id, quoting Riverside, 474 U.S. at 134. 
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 In Rapanos, Justice Kennedy concluded that "adjacency jurisdiction” over wetlands 

depends upon “a significant nexus between the wetlands in question and navigable waters in the 

traditional sense." 547 U.S at 776.3 A significant nexus to navigable-in-fact waters was necessary 

to avoid “significant questions of Commerce Clause authority and encroach[ment] on traditional 

state land-use regulation.” Id. (citing SWANCC, 531 U.S. at 174). According to Justice 

Kennedy, more expansive assertion of federal jurisdiction would allow the government to exert 

jurisdiction over any water “however remote and insubstantial, that eventually may flow into 

traditional navigable waters.” Id. at 777.  Congress enacted the law to “restore and maintain the 

chemical, physical, and biological integrity of the Nation's waters” ... [W]etlands possess the 

requisite nexus, and thus come within the statutory phrase “navigable waters,” if the [waters] ... 

significantly affect the chemical, physical, and biological integrity of other covered waters more 

readily understood as “navigable.” Id., at 781.  

 Lake Temp is a wetland, jurisdiction can only be based upon adjacency. 

 1. Lake Temp is a wetland 

The Corps' 1987 Wetland Delineation Manual (“WDM”) interprets this definition of wetlands to 

require:  

(1) prevalence of plant species typically adapted to saturated soil conditions, determined 
in accordance with the United States Fish and Wildlife Service's National List of Plant 
Species that Occur in Wetlands; (2) hydric soil, meaning soil that is saturated, flooded, or 
ponded for sufficient time during the growing season to become anaerobic, or lacking in 
oxygen, in the upper part; and (3) wetland hydrology, a term generally requiring 
continuous inundation or saturation to the surface during at least five percent of the 
growing season in most years. Rapanos, 547 U.S. at 761, (Kennedy, J., concurring)4 ( 

                                                        
3 That opinion supplied the fifth vote for the majority holding; it controls because it provides the narrowest ground for the decision. See 
Rapanos, 126 S.Ct. at 2236 (Roberts, C.J., concurring); see also Grutter v. Bollinger, 539 U.S. 306, 325 (2003) (quoting Marks v. United 
States, 430 U.S. 188, 193 (1977)). 
4 See also United States v. Banks, 115 F.3d 916, 920 (11th Cir.1997) (“A ‘wetland’ under the CWA must meet the three criteria set out in the 
Corps' 1987 Wetlands Delineation Manual: (1) a prevalence of hydrophytic plants, (2) hydrological conditions suited to such plants, and (3) the 
presence of hydric soils.”); United States v. Malibu Beach, Inc., 711 F.Supp. 1301, 1307 (D.N.J.1989) 
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“Several courts have recognized the three-parameter approach as an appropriate method 
to determine whether an area is a wetland.”).5 
 

 The determination of what constitutes a federal wetland is not a simple matter. The 

WDM is considered controversial due to a lack of clarity. Wetlands Loss and Agriculture: The 

Failed Regulation of Farming Activities Under Section 404 Of the Clean Water Act, Joseph G. 

Theis, PACE ENVIRONMENTAL LAW REVIEW, Fall 1991. Some recommend a less 

scientific approach: “I think we ought to define a wetland as an area where ducks swim more 

than they waddle.” Dean Kleckner, President, American Farm Bureau Federation quoted in 

Defining Wetlands for Regulatory Purposes: A Case Study In The Role of Science In 

Policymaking, Emily Hartshorne Goodman, BUFFALO ENVIRONMENTAL LAW JOURNAL, 

Fall 1994. 

 The ephemeral conditions of Lake Temp render it a “wetland” in ordinary parlance. A 

“wetland” is considered to be land or areas (as marshes or swamps) that are covered often 

intermittently with shallow water or have soil saturated with moisture. Webster’s New 

International Dictionary (2d ed.). Temporary water bodies have traditionally been considered 

wetlands. Norman v. U.S., 38 Fed.Cl. 417 (1997).  

Alternatively, streams, oceans, rivers and lakes, as used in ordinary parlance, could be 

said to require permanency, while arguably wetlands do not. In Rapanos, the plurality opinion 

found that the CWA use of the term "navigable waters" refers to water as found in “streams, 

oceans, rivers, lakes and bodies of water forming geographical features, but does no encompass 

transitory puddles or ephemeral flows of water."547 U.S. at 761. Justice Kennedy only took 

issue with the requirement of permanency of water when referring to jurisdiction over wetlands. 

                                                        
5 The Corps' 1987 Wetlands Delineation Manual states that it “only provides a basis for determining whether a given area is wetland for purposes 
of Section 404” of the CWA, J.A. at 495, under which the Corps issues permits for the discharge of dredged or fill material. See 33 U.S.C. § 
1344. Because the EPA regulations use the same definition of wetland, however, the Corps' 1987 Wetlands Delineation Manual is helpful in 
identifying wetlands subject to the NPDES permit requirement. 



21 
 

Id., at 761. Here, the entire Lake Temp area is subject to unpredictable flow and dries completely 

once every five years.  

 2. Lake Temp wetland does not possess an “adjacency” with any navigable water 

 The split opinion in Rapanos has created two tests for the “adjacency” requirement a 

wetland must possess. Rapanos, 547 US at 779. Under the plurality test, Lake Temp cannot be a 

“water of the United States” as the ephemeral nature of the water renders a continuous surface 

connection, an “adjacency,” to navigable waters impossible. Id. at 734. While the Justice Scalia 

makes an exception for those bodies that “dry up in extraordinary circumstances,” Lake Temp 

does not fall into this category as it completely disappears at times in a somewhat predictable 

manner and not in extraordinary circumstances. Id. at 733. 

 As such, jurisdiction can only be conferred if the Lake Temp wetland possesses a 

“significant nexus” over adjacent bodies of water. It does not for two reasons: 

i. The Imfer Aquifer is not navigable water.  

 The Imfer Aquifer, and other subsurface waters, are not “waters of the United States” 

under the CWA. Rice v. Harken Exploration Co., 250 F.3d 264, 269 (5th Cir. 2001) (“Rice”). 

Courts have consistently held that subsurface waters do not constitute "navigable waters" under 

the Federal Water Pollution Control Act. 33 U.S.C.A. § 1362(7). ;Wademan v. Concra, 13 F. 

Supp. 2d 295, (N.D.N.Y. 1998); Town of Norfolk v. U.S. Army Corps of Engineers, 968 F.2d 

1438 (1st Cir. 1992).  

 Furthermore, in Rice, the court interpreted the definition of “navigable waters” in the 

CWA held subsurface waters did not constitute “navigable waters.” The court reasoned: 

“Navigable waters” do not include groundwater. It would be an unwarranted expansion 
… to conclude that a discharge onto dry land, some of which eventually reaches 
groundwater and some of the latter of which still later may reach navigable waters, all by 
gradual, natural seepage, is the equivalent of a “discharge” “into or upon the navigable 
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waters.” … In light of Congress's decision not to regulate ground waters under the 
CWA/OPA, we are reluctant to construe the OPA in such a way as to apply to discharges 
onto land, with seepage into groundwater, that have only an indirect, remote, and 
attenuated connection with an identifiable body of “navigable waters.” 250 F.3d at 269. 
 
ii. The watershed beyond the maximum extent of the “Lake” is not a connected  

                 wetland. 
 Because the traditional high water mark represents the border of the Lake Temp wetland, 

the watershed beyond it is not considered a part of the wetland. An ordinary high-water mark is a 

“line on the shore established by the fluctuations of water and indicated by physical 

characteristics such as clear, natural line impressed on the bank, shelving, changes in the 

character of soil, destruction of terrestrial vegetation, the presence of litter and debris, or other 

appropriate means that consider the characteristics of the surrounding areas.” 33 CFR § 

328.3(e).The historic high of the Lake Temp is a natural line where the soil is susceptible to 

“wetland” conditions. R. 4. The soil of the watershed beyond the historic high is arid and never 

contains ponded water. R. 4. As such, any jurisdictional enquiry is confined to the high water 

mark and the watershed beyond cannot be considered “navigable” for on an “adjacency” basis. 

 Furthermore, the watershed is a “point source” and thus does not come under the CWA. 

Channels and conduits that carry intermittent flows of water are included in definition of "point 

source," under CWA, which prohibits discharge of pollutants from point sources to navigable 

waters, such ditches, channels, and conduits are generally not "waters of the United States" and 

thus not "navigable waters" under the Act. (Per Justice Scalia with the Chief Justice and two 

Justices joining).  33 U.S.C.. §§ 1311(a),1362(7), (12)(A), (14). Rapanos, 547 U.S. at 735. In 

United States v. Chevron Pipe Line, the connection of generally dry channels and creek beds was 

held to not suffice to create a “significant nexus” to a navigable water simply because one feeds 

into the next during the rare times of actual flow. 437 F.Supp.2d, 605, 615 (N.D. Tex. 2006). The 
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arid watershed surrounding Lake Temp supplies water intermittently and there are no formed 

channels that drain into the basin. (R. 4)  

 B. Even if Lake Temp is considered a “Lake”, Federal jurisdiction violates the       
commerce clause and falls outside the bounds of the EPA and Corps regulatory  

     "intrastate lake" definition. 
 

 Nothing in the language of the act, or in the legislative history, “signifies that Congress 

intended to exert anything more than its commerce power over navigation.” SWANCC, 531 U.S. 

at 165. In SWANCC, the Court reminded the Corps that “the grant of authority to Congress 

under the Commerce Clause, though broad, is not unlimited.” Id., at 173. The Court concluded 

that permitting this sort of federal regulation “would result in a significant impingement of the 

States’ traditional and primary power over land and water use. Id. 

 Importantly, SWANCC also addressed the controversial issue of what “precise object or 

activity” receives the aggregate impact treatment for the purposes of determining if there is a 

substantial effect on interstate commerce. Id.. The Corps argued that the Court should consider 

the aggregate impact of the municipal landfill, which was “plainly of a commercial nature.”Id. In 

rejecting this argument, the Court intimated that the object or activity that is the focus of the 

statute (i.e., the regulated waters) receives the aggregate treatment. Id., at 174. In fact, the Court 

reasoned the Corps’ argument for aggregate treatment based on the landfill being a commercial 

activity “is a far cry, indeed, from the ‘navigable waters’ and ‘waters of the United States’ to 

which the statute by its terms extends.” Id. 

1. The EPA and Corps’ regulatory expansion into intrastate waters is          
unconstitutional. 

 
 Although the Court recognized that CWA 404(g) was intended to include some non-

navigable waters, it did not agree that it supports such a broad view that allows the Corps to 
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obtain jurisdiction over isolated, intrastate, non-navigable waters. Id. The Corps’ definition of 

"waters of the United States" includes: 

All other waters such as intrastate lakes... the use degradation or destruction of which 
would affect or could affect interstate or foreign commerce including any such waters: 
(1) Which are or could be used by interstate or foreign travellers for recreational or other 
purposes; (2) From which fish or shellfish are or could be taken and sold in interstate or 
foreign commerce; or (3) Which are used or could be used for industrial purpose by 
industries in interstate commerce." 40 CFR § 122.2(c). 
 

 The Court in SWANCC refused to grant deference to the Corps’ definition of navigable 

waters saying that when a statutory interpretation “invokes the outer limits” of Congressional 

authority, Congress must definitively support that agency’s interpretation. 531 U.S. at 173.  

  In American Petroleum Institute v. Johnson, 541 F.Supp.2d 165 (D.D.C. 2008), the court 

held an identical EPA regulation invalid for failing to provide a rational explanation for the 

breadth of regulatory authority contemplated by their definition. Furthermore, the Fourth Circuit 

in United States v. Wilson said: 

“This [section of the Corp’s definition of “navigable waters”] purports to extend the 
coverage of the Clean Water Act to a variety of waters that are intrastate, non-navigable, 
or both, solely on the basis that the use, degradation, or destruction of such waters could 
affect interstate commerce. The regulation requires neither that the regulated activity 
have a substantial effect on interstate commerce [as required by United States v. Lopez, 
514 U.S. 549, 115 S.Ct. 1624 (1995) ], nor that the covered waters have any sort of nexus 
with navigable, or even interstate, waters. Were this regulation a statute, duly enacted by 
Congress, it would present serious constitutional difficulties, because, at least at first 
blush, it would appear to exceed congressional authority under the Commerce Clause. 
133 F.3d 251, 257 (4th Cir.1997)(discussing 33 C.F.R. § 328.3). 

  

 In this instance, the EPA and Corps’ attempted expansion into the intrastate water of 

Lake Temp usurps states rights. Absent clear Congressional intent to regulate an entirely 

intrastate ephemeral Lake, such a jurisdictional grab is unconstitutional.   
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 2. Lake Temp does not fall within the EPA and Corp’s regulatory definition of  
“waters of the United States.” 

 
 Even if the Corps regulations are constitutional, that definition focuses on the effect of 

the intrastate lake on interstate commerce, including those waters:  

"(1) which are or could be used by interstate or foreign travellers for recreational or other 
purposes; (2) from which fish or shellfish are or could be taken and sold in interstate or 
foreign commerce; or (3) which are or could be used for industrial purposes by industries 
in interstate commerce." 40 CFR § 122.2(c).  
 

 Plaintiffs have presented no evidence that Lake Temp is the source of fish or shellfish 

sold in interstate commerce, or is used for industrial purposes by industries in interstate 

commerce. (R. 7). Instead, plaintiffs rely solely on the proposition that interstate travellers use 

Lake Temp recreationally. (R. 7). 

 Authority indicates that while recreational use is part of the navigability analysis and can 

be considered in determining whether a river is navigable, such use alone is not enough to 

establish navigability. Adirondack League Club, Inc. v. Sierra Club, 706 N.E.2d 1192 (N.Y. 

1998); Portage Cty. Bd. of Commrs. v. Akron, 846 N.E.2d 478 (2006) (recreational boating is to 

be considered but is not determinative);Walker Lands, Inc. v. East Carroll Parish Police Jury, 

871 So. 2d 1258 (La. Ct. App. 2d Cir. 2004) (writ denied, 903 So. 2d 442 (La. 2005)) 

(reconsideration not considered, 916 So. 2d 127 (La. 2005)); Dale v. Chisholm, 67 A.D.3d 626, 

889 N.Y.S.2d 58 (2d Dep't 2009). Plaintiffs present no evidence that Lake Temp has been used 

for purposes other than recreation. (R. 7). 

 Furthermore, irregular and ineffective usage of Lake Temp renders a claim of Federal 

jurisdiction irreconcilable with the Commerce clause. Evidenced by the Supreme court’s 

rejection of the “Migratory Bird Rule” in SWANCC, the district court affirmed a clear limiting 

on tenuous connections the lake may have with interstate commerce. Rapanos, 547 U.S. at 726. 
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Furthermore, case law indicates that while seasonal utility may suffice to confer navigability on a 

body of water, sporadic use does not. Buttrey v. U.S., 573 F.Supp. 283 (D.C. La. 1983). A 

waterway is not navigable when “its use for any purposes of transportation has been and is 

exceptional, and only in times of temporary high water.” US v. Rio Grande Dam & Irrigation 

Co., 174 U.S. 690, 699 (1899). Sporadic and generally ineffective commercial use of a stream 

has been held to prevent a stream's classification as a navigable (in fact) water. US v. 

Oregon, 295 U.S. 1, 23 (1935). Plaintiffs present no indication that usage of the lake is anything 

beyond sporadic. (R. 7). The ephemeral nature of the water in the lake prevents seasonal usage 

by hunters. (R. 4). This sporadic usage is further restricted to those times of sufficient water for 

the ducks. (R. 7).  

 
III. The District Court properly granted summary judgment finding COE had  

jurisdiction to issue a CWA § 404 permit because DOD’s planned discharge 
into Lake Temp meets the definition of “fill material” and therefore falls under 
CWA § 404, which then excludes jurisdiction under CWA § 402. 

 
 

If this Court decides that Lake Temp is indeed a “navigable water” under CWA § 502(7), 

33 U.S.C. § 1362, this Court should affirm the district court’s summary judgment decision to 

uphold COE’s issuance of a CWA § 404 permit.  

The CWA § 301 states “except as in compliance with this section and sections 1312, 

1316, 1317, 1328, 1342, and 1344 of this title, the discharge of any pollutant by any person shall 

be unlawful.” 33 U.S.C. § 1311(a).  The pertinent sections authorizing permits, CWA § 402 and 

CWA § 404, provide for permits in certain situations for limited pollution in navigable waters.  

33 U.S.C. §§ 1342, 1344.  CWA § 402 gives authority to EPA to issue a national pollution 

discharge elimination system permit (NPDES permit), and CWA § 404 gives authority to the 
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Secretary of the Army, through the COE, to permit “discharge of dredged or fill material into 

navigable waters at specified disposal sites.”  Id. 

CWA § 402 limits EPA from exercising permitting authority if CWA § 404 applies.  

CWA § 402(a) states:  

“Except as provided in ... [CWA § 404, 33 U.S.C. § 1344], the 
Administrator may ... issue a permit for the discharge of any pollutant, ... 
notwithstanding [CWA § 301(a), 33 U.S.C. § 1311(a)], upon condition that such 
discharge will meet either (A) all applicable requirements under [CWA § 301, 33 
U.S.C. § 1311(a); CWA § 302, 33 U.S.C. § 1312; CWA § 306, 33 U.S.C. § 1316; 
CWA § 307, 33 U.S.C. § 1317; CWA § 308, 33 U.S.C. § 1318; CWA § 403, 33 
U.S.C. § 1343], or (B) prior to the taking of necessary implementing actions 
relating to all such requirements, such conditions as the Administrator determines 
are necessary to carry out the provisions of this chapter.” 33 U.S.C. § 1342(a)(1) 
(emphasis added). 

 
The United States Supreme Court has interpreted this limiting provision to mean if CWA § 404 

applies, than the COE has authority to issue a permit and the EPA does not.  Coeur Alaska, 129 

S. Ct. at 2468.  Although the Court’s interpretation is based on the CWA statute written by 

Congress, the Court also points out that any ambiguity remaining is resolved with the EPA 

regulation that states “discharges of dredged or fill material into waters of the United States 

which are regulated under section 404 of CWA” “do not require [§402 permits] from the EPA.” 

Coeur Alaska, 129 S.Ct at 2468 (citing 40 C.F.R. § 122.3).   

A CWA § 404 permit applies to “discharge of dredged or fill material.”  33 U.S.C. § 

1344.  Pursuant to authority granted to the EPA in CWA § 501(a), the EPA has defined 

“discharge of fill material” and “fill material” in its regulations. 33 U.S.C. § 1361(a); 40 C.F.R. § 

232.2.  “Discharge of fill material” is defined to include “placement of overburden, slurry, or 

tailings.”  Id.  “Fill material” is defined to include material that has the effect of “changing the 

bottom elevation of any portion of a water of the United States.”  Id.     
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The Supreme Court has weighed in on the issue of what constitutes “fill material” under 

CWA § 404.  Coeur Alaska, 129 S. Ct. at 2468.  In Coeur Alaska, a conservation group filed an 

action challenging the COE’s issuance of a permit to a gold mining company for discharge of 

slurry composed of crushed rock, chemicals, and water from a froth-flotation mill into a 

navigable lake.  Id. at 2463.  The Court decided that the operative part of the definition of “fill 

material” in the regulation 40 C.F.R. 232.2 was any “material that has the effect of changing the 

bottom elevation of water – a definition that includes slurry, or tailing or similar mining-related 

materials.”  Id. at 2468.  Therefore, the Court decided that since the discharge from the gold 

mining company would raise the lakebed 50 feet with the addition of the slurry, the discharge 

was a fill material.  Id.  The Court acknowledged that the slurry in Coeur Alaska was a 

“pollutant” as classified under CWA § 502(6), since “pollutant” is defined to include rock.  Id. at 

2464.  Nonetheless, the “pollutant” was also “fill material” under CWA § 404, so the COE has 

jurisdiction to issue a fill permit under CWA § 404 and the EPA did not have jurisdiction to issue 

a § 402 permit.  Id. at 2468.   

 In the present case, this district court was correct in finding for summary judgment in 

favor of the United States and the State of Progress because it is bound by the Supreme Court’s 

decision in Coeur Alaska since “Coeur is similar to this case in all relevant respects.”  R.O.D. 

page 7.  Like the slurry in Coeur Alaska, the slurry to be discharged by the DOD can be 

categorized as “fill material” and “pollutant.”  In the case at hand, the slurry meets the definition 

of “fill material” because the DOD is raising the bottom elevation of Lake Temp by six feet by 

depositing a slurry over the dry bed of the lake, just as the gold mining company in Coeur Alaska 

was raising the elevation of the lake there by depositing a slurry into the lake.  ROD page 4.  In 

both cases, the slurry to be discharged can be categorized to have pollutants, since “munitions” is 
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considered a “pollutant” as “rock” was considered a “pollutant” in Coeur, but as the Supreme 

Court states in Coeur, if the slurry meets the definition of “fill material” and is also a pollutant, 

CWA § 404 applies and not § 402.  129 S.Ct. at 2464.    

Appellant argues that many materials can be put into the form of slurry and added to the 

bottom of a navigable water to raise its elevation and, therefore, there must be some limit to what 

can be classified as “fill material” rather than just a  “pollutant.”  The Supreme Court indirectly 

addressed this argument in Coeur by stating that EPA still has authority to prohibit any CWA § 

404 permit issued by the COE because CWA § 404(c) provides the EPA Administrator what is 

commonly understood as a statutorily granted discretionary veto authority.  129 S.Ct. at 2467 

(citing 33 U.S.C. § 1344(c)).  CWA § 404(c) states:  

The Administrator is authorized to prohibit the specification (including the 
withdrawal of specification) of any defined area as a disposal site . . . whenever he 
determines . . . that the discharge of such materials into such area will have an 
unacceptable adverse effect on municipal water supplies . . . wildlife, or 
recreational areas.”  33 U.S.C. § 1344. 
 
The Supreme Court implied that if EPA thought the slurry should be labeled solely as a 

“pollutant” and not “fill material” it could have vetoed the CWA § 404 permit, but it did not and 

therefore EPA discretion should be upheld.  Coeur 129 S.Ct. at 2467.  In both Coeur Alaska and 

this case, EPA did not veto the Corps permits because, presumably, EPA decided that the 

discharges would not have an unacceptable adverse effect on water supplies, wildlife, and 

recreational areas. Coeur Alaska 129 S. Ct. at 2465; ROD page 7at 2465.  In Coeur, EPA 

decided not to veto even though it felt placing the mine tailings in the lake was not the 

“environmentally preferable” means of disposing of them. 129 S.Ct. at 2465.  However, the 

Supreme Court took time to point out that the Corps determined that other means of disposing of 

the mine tailings would cause more harm to the environment. Id. at 2474.  In the case before this 
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Court, the record does not say why EPA decided not to veto the Corps permit, but this Court 

should defer to EPA’s discretion as the Supreme Court did in Coeur, see supra, and recognize 

that EPA has taken into consideration myriad factors including no actual showing that any harm 

will be done to the aquifer or that any harm will be done to wildlife by adding slurry to this lake.  

  IV.  The District Court properly granted summary judgment finding OMB’s and  
 EPA’s actions did not violate the CWA because OMB’s actions in the permit 

process are lawful pursuant to the President’s Article II Constitutional powers 
to oversee executive branch agencies, because COE and EPA made autonomous 
decisions, and because EPA’s discretionary action not to veto the permit is not 
reviewable or at least not arbitrary or capricious. 

 
Article II of the U.S. Constitution vests the executive power in the President and requires 

that the President “take Care that the Laws be faithfully executed.”  U.S. Const. art. II, §§ 1, 3. 

 Both the COE and EPA are agencies under the executive branch and their agency heads serve at 

the pleasure of the President pursuant to long standing tradition based on the reading of the 

President’s Article II powers and Supreme Court holding. Robert V. Percival, Who’s in Charge? 

Does the President Have Directive Authority Over Agency Regulatory Decisions? 79 Fordham 

L. Rev. 2487, 2496 (2011); Myers v. U.S. 272 U.S. 52, 117 (1926).  While the President has 

great influential power given that he may remove an agency head at will, the Supreme Court has 

established that each agency head is responsible to the laws for his or her conduct and that the 

President may not act to direct a result contrary to law.  Marbury v. Madison 5 U.S. 137 (1803); 

Kendall v. United States 37 U.S. 524 (1838).  In this case, COE and EPA each made their own 

lawful decisions and OMB’s actions to oversee the agencies’ decisions were consistent with the 

President’s power to aid in the execution of the laws.   

EPA has discretion to choose whether or not to veto a CWA § 404 permit if it thinks 

the permit is unlawful. 33 U.S.C. § 1344(c).  In this case EPA chose not to veto the permit. 

 EPA’s decision not to veto the permit is not subject to judicial review since it was a statutorily 
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prescribed discretionary action. 5 U.S.C. § 701(a)(2).  Even if EPA’s decision to veto the COE 

permit is subject to judicial review, the decision is not arbitrary or capricious under 5 U.S.C. § 

706(2)(A) because it is consistent with the CWA and with the Supreme Court’s ruling in Coeur 

Alaska. 129 S.Ct. 2468.   

 
A. OMB’s actions are lawful pursuant to the President’s Article II Constitutional 

Powers to oversee executive branch agencies. 
 

The President must “take Care that the Laws be faithfully executed.”  U.S. Const. art. II, 

§ 3.  With all of the executive agencies organized beneath the President, in order for the 

President to “faithfully execute” the laws, he must make sure there is oversight of the agencies 

and that agencies are more or less working in concert to achieve common beneficial goals.  All 

administrations since Richard Nixon have employed some form of intra-agency review and 

conflict resolution, usually solidified through executive orders.  Percival, supra at 2497.    Courts 

have consistently supported presidential oversight when the oversight does not impede an 

agency’s ability to meet its statutory obligations.  See Sierra Club v. Costle, 657 F.2d 298, 406 

(D.C. Cir. 1981) (holding President Carter’s meetings with EPA Administrator did not violate 

rulemaking and recognizing the constitutional authority of the President to supervise executive 

policymaking and the desirability of such presidential oversight); Environmental Defense Fund 

v. Thomas, 627 F. Supp 566, 570 (D.D.C. 1986) (holding blocking promulgation of regulations is 

not within the OMB’s authority but a “certain degree of deference must be given to the authority 

of the President to control and supervise executive policymaking”).   

In Sierra Club v. Costle, the D.C. Circuit was clear in recognizing the President has a role 

in overseeing EPA and that the oversight is important so that the executive branch agencies 

function coherently.  The court stated: 
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In the particular case of EPA, Presidential authority is clear since it has never 
been considered an “independent agency,” but always part of the Executive 
Branch . . . . Our form of government simply could not function effectively 
or rationally if key executive policymakers were isolated from each other 
and from the Chief Executive. . . . An overworked administrator exposed on 
a 24-hour basis to a dedicated but zealous staff needs to know the arguments 
and ideas of policymakers in other agencies as well as in the White House. 
657 F.2d 298, 405-06 (D.C. Cir. 1981). 

 
Courts have overruled agency decisions because of interference when there is a clear 

showing of bad faith and ill-reasoned decision-making due to influence. Tummino v. Torti 603 F. 

Supp. 2d 519, 544 (E.D.N.Y. 2009) (holding “FDA’s decision was not the result of good faith 

and reasons agency decision-making” due to “repeated and unreasonable delays, pressure 

emanating from the White House” and a connection between confirmations of FDA 

Commissioners and FDA decisions.) 

In this case, pursuant to Executive Order 12,088, the President has directed OMB to 

resolve conflicts between the Administrator of EPA and any other executive agency. Exec. Order 

No. 12,088, 43 Fed. Reg. 47,707 (Oct. 13, 1978).  The President oversees OMB, and OMB 

oversees EPA, and this type of oversight is consistent with the Constitution’s Presidential powers 

to “faithfully execute” the law.  The President must be part of the conversation with all agency 

decisions in order to ensure a coherent, functioning government.   

OMB  helped resolve a dispute between EPA and COE over the permit issuance to 

DOD. (R. 10).  Resolving disputes is exactly what the D.C. Circuit had in mind in Sierra Club v. 

Costle when they wrote of having a functioning government that could deal with complex multi-

agency issues. 657 F.2d 298, 405-06.  As the order of the district court aptly pointed out, disputes 

must be resolved in the executive branch because the government is often forced to take unifying 

position so it makes sense to resolve disputes before litigation occurs. (R. 10). 
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The resolution of this permit dispute was fair, transparent, and lawful.  OMB requested 

briefing papers on the issue from both EPA and COE and met with both agencies.  (R. 9).  OMB 

then gave EPA its opinion in the form of a directive, but at no time did OMB make a decision 

binding EPA and or forcing EPA do take unlawful action. (R. 9).  This agency interaction is 

nothing like those that have been found to be unlawful.  Unlike Tummino v. Torti, there was no 

delaying the decision, there was no pressure from behind closed doors, and there were no ulterior 

motives.  Just because the outcome of the permit process may have been altered by OMB, does 

not mean unlawful action took place.  Let us not cast out the very Presidential powers that 

encourage executive policymaking through agency interaction and presidential oversight.  

  
B. COE and EPA made lawful sovereign decisions pursuant to  

their statutory authority to issue and approve the CWA § 404 Permit. 
 

Taken together Marbury v. Madison and Kendall v. United States stand for the 

proposition that the agency is ultimately responsible for its decisions because the President may 

not direct unlawful action. Marbury v. Madison 5 U.S. 137 (1803); Kendall v. United States 37 

U.S. 524 (1838).  With this in mind, the agency decisions in this case must stand on their own 

lawful merits and do stand on their own lawful merits as discussed supra, section III.  It is 

therefore unnecessary to inquire into what OMB’s role was in the permitting process, except to 

understand the OMB has a proper role in working with other executive agencies, as it is itself an 

agency under the President’s power.  

COE issued and EPA approved a lawful CWA § 404 permit, consistent with the statute 

and with the Supreme Court’s decision in Coeur, as discussed supra, section III.  Nothing in the 

record indicates that EPA or COE made decisions that were not ultimately their own.  While the 

record does state that OMB resolved a dispute between EPA and COE over the permit, this 
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should not be mistaken for either agency giving up its sovereign decision-making authority, but 

rather a showing of compromise in a complex administrative state, which must compromise to 

function.  (R. 10).   

 
C. EPA’s decision to uphold COE’s CWA § 404 permit is discretionary and not 

subject to judicial review.  
 

This Court is reviewing a statutorily designated discretionary decision made by EPA and 

thus must give deference to EPA’s decision not to veto the CWA § 404 permit. Under CWA § 

404(c), the EPA Administrator is “authorized” to deny a § 404 permit “whenever [the 

Administrator] determines” that the permit has an “unacceptable adverse effect on municipal 

water supplies . . . wildlife, or recreational areas.” 33 U.S.C. § 1344(c).  This is referred to as 

EPA’s veto power. Coeur Alaska, 129 S.Ct. at 2465.  Thus, ultimately the EPA has the final say 

regarding any CWA § 404 permits so the decision to issue the § 404 permit is an EPA 

discretionary decision.   

The Administrative Procedures Act (APA) states that “agency action…committed to agency 

discretion by law” is not subject to judicial review.  5 U.S.C. § 701(a)(2).  The EPA’s action to 

approve the CWA § 404 permit issued by the COE is not reviewable by this Court because it was 

discretionary action by law.  

 
D. EPA’s decision to uphold COE’s CWA § 404 permit is not arbitrary or 
capricious. 

 
 

If this Court still seeks to review EPA’s action, judicial review would be limited to 

whether the decision is arbitrary or capricious under 5 U.S.C. § 706(2)(A).  Additionally, EPA is 

entitled to Chevron deference regarding its determination that the CWA § 404 permit meets the 

requirements of the statute.  In Chevron, the Court stated: “We have long recognized that 
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considerable weight should be accorded to an executive department's construction of a statutory 

scheme it is entrusted to administer, and the principle of deference to administrative 

interpretations.”  Chevron U.S.A., Inc. v. NRDC, 467 U.S. 837, 844.  EPA’s action not to veto the 

CWA § 404 permit was not arbitrary and capricious because the § 404 permit issuance is lawful. 

See supra section III.  

CONCLUSION 

 This Court should reverse the district court’s granting of summary judgment and should 

instead find that State of New Union has standing because it has suffered a concrete, 

particularized, and imminent injury.  That injury is fairly traceable to defendant’s conduct and an 

injunction would redress that injury.  This Court should further reverse on the grounds that Lake 

Temp is not a navigable water as it is a wetland and not adjacent to navigable water.  Even if 

Lake Temp is not a wetland, federal jurisdiction in this case is inconsistent with the commerce 

clause.  

 If this Court does find that Lake Temp is a navigable water, then it should affirm the 

district court’s grant of summary judgment which found that COE has jurisdiction to issue a 

CWA § 404 permit because DOD is discharging “fill material” as defined by CWA §.  A CWA § 

402 permit does not apply because if § 404 applies, § 402 cannot.   

 Lastly, this Court should also affirm the district court’s grant of summary judgment 

which found that OMB and EPA did not violate the CWA when OMB resolved a dispute 

between COE and EPA.  OMB was acting pursuant to the President’s Article II Constitutional 

powers, and EPA was making a discretionary decision not to veto the permit.  Both EPA and 

COE made sovereign decisions.   


