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In the United States Court of Appeals  

For the Twelfth Circuit 
   

STATE OF NEW UNION,  

                   Appellant and Cross-Appellee, 

 v. 

) 

) 

) 

 

UNITED STATES,  

                   Appellee and Cross-Appellant, 

 v. 

) 

) 

) 

 

C.A. No. 11-1245 

STATE OF PROGRESS,  

                   Appellee and Cross-Appellant.  

) 

) 

 

_______________________________________________ 

 

On Appeal from the United States District Court for the District of New Union 

_______________________________________________ 

 

BRIEF OF THE UNITED STATES 

______________________________________________ 

 

JURISDICTIONAL STATEMENT 

A.  Jurisdiction of the District Court 

Plaintiff- Appellant and Cross-Appellee, State of New Union (“New Union”) filed 

suit against Defendant- Appellee and Cross-Appellant, the United States in the Federal 

District Court for the District of New Union (“District Court”).  Record at 3.  The District 

Court had jurisdiction over this action pursuant to 28 U.S.C. §§ 1331, 1345 and 5 U.S.C. 

§ 702.  New Union sought review of a § 404 Clean Water Act (CWA) permit issued to 

the United States Department of Defense for the discharge of munitions slurry into Lake 

Temp by the Army Corp of Engineers (“Corps”).  R. at 3.  Progress has intervened in the 

current case under FED. R. CIV. P. 24.  Id.  All parties submitted Cross-Motions for 

Summary Judgment.  Id.  After reviewing the facts of the case, the District Court granted 

summary judgment in favor of the United States.  R. at 10.  The District Court found:  1. 

New Union has no standing to bring the case; 2. The Corps had jurisdiction to issue a § 
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404 permit since Lake Temp is a navigable water and the slurry is fill material; 3. The 

Office of Management and Budget’s (OMB) dispute resolution between the 

Environmental Protection Act (EPA) and the Corps did not violate the CWA. R. at 10-11.   

The Order of the District Court granting the United State’s Motion for Summary 

Judgment was entered on June 2, 2011.  R. at 11. 

B.  Jurisdiction of the Court of Appeals - Timeliness 

New Union and Progress filed notice of appeal to this court.  R. at 1.  Pursuant to 

FED. R. APP. P. 4(a)(1), the  appeal to this court is timely filed.  This Court has 

jurisdiction pursuant to 28 U.S.C. § 1291. 

STANDARD OF REVIEW 

This Court reviews the grant of summary judgment, including issues regarding the 

constitutionality of statutes and rules, de novo. Hoffman-Pugh v. Keenan, 338 F.3d 1136, 

1138-39 (10th Cir. 2003); see also Wade v. Lerner N.Y., Inc., 243 F.3d 319, 321 (7th Cir. 

2001).  Summary judgment is proper when “the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that 

there is no genuine issue as to any material fact and that the moving party is entitled to a 

judgment as a matter of law.”  Fed. R. Civ. P. 56(c); see also Celotex Corp. v. Catrett, 

477 U.S. 317, 322-23 (1986). 

Federal agency rules may be set aside only if “arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A). That standard 

is “narrow” and “a court is not to substitute its judgment for that of the agency.” Motor 

Vehicle Manufacturers Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). 
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ISSUES PRESENTED 

I.  Whether the New Union has standing in its sovereign capacity as owner and 

regulator of the groundwater in the state or in its parens patriae capacity as 

protector of its citizens who have an interest in the groundwater in the state? 

  

II. Whether the Corps has jurisdiction to issue a permit under the CWA § 404, 

because Lake Temp is navigable water as defined under CWA §§§ 301(a), 404(a), 

and 502(7)? 

 

III. Whether the Corps has jurisdiction to issue a permit under CWA § 404, or the 

Environmental Protection Agency has jurisdiction to issue a permit under CWA 

§ 402, for the discharge of slurry into Lake Temp? 

 

IV. Whether the decision by OMB that the Corps had jurisdiction under CWA § 404, 

and that EPA did not have jurisdiction under CWA § 402, to issue a permit for the 

Department of Defense to discharge slurry into Lake Temp and EPA’s 

acquiescence in OMB’s decision violated the CWA? 

 

STATEMENT OF THE CASE 

This Court is asked to affirm the District Court’s judgment granting of the 

Plaintiff-Petitioner’s Motion for Summary Judgment on three bases.  First, New Union 

does not have standing to bring the current case.  Second, Lake Temp is a navigable 

water of the United States under the CWA.  Third, the Corps has jurisdiction to issue a 

permit under CWA § 404 for the discharge of slurry into Lake Temp. Lastly, the decision 

of the OMB, and the EPA’s acquiescence to that decision was proper pertaining to the 

§404 permit.  

This case arises from the granting of an individual permit issued by the Secretary 

of the Army, acting through the Corps under § 404 of the CWA to the U.S. Department 

of Defense to discharge a slurry of spent munitions into Lake Temp. New Union seeks 

review of the permit and injunctive relief before the court. 
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STATEMENT OF FACTS 

Lake Temp is an intermittent body of water located wholly within the borders a 

United States military reservation in Progress.  R. at 3-4.  Lake Temp drains 

approximately 800 square miles and the watershed is primarily situated in Progress.  R. at 

4.  The lake is the terminus of all water in the watershed, as it has no outflow stream.  Id.  

As the lake is located in an arid climate, its water level consistently fluctuates.  Id.  The 

lake holds water four out of every five years and is dry approximately one out of every 

five years.  Id.  When the lake is at its historic high level its area is approximately 21 

square miles.
1
 R. at 3-4.   

Below Lake Temp, at a depth of approximately 1000 feet, lies the Imhoff Aquifer.  

R. at 4.  The water stored in the aquifer is not potable and cannot even be used for 

agricultural means without treatment.  Id.  The aquifer is tainted by naturally occurring 

sulfur in the subsurface.  R. at 6.  Ninety-five percent of the aquifer lies within the 

Progress, wholly within the boundaries of the military reservation.  R. at 4.  Five percent 

is situated under the boundary of New Union.  Id.  Within the five percent of the aquifer 

underlying New Union resides Dale Bompers (Bompers).  Id.   However, he does not 

presently use the aquifer and does not have any plans to use the aquifer.  R. at 6.  In fact, 

he cannot use the water in the aquifer at this time under New Union state law.  Id. 

In the years when the lake holds water during migration seasons, ducks flock to 

Lake Temp to utilize the water as a much needed stopover in their annual migration path 

to and from the artic.  R. at 4.  Hunters and sightseers alike have, before the lake was 

acquired by the government for the military reservation and after, utilized the lake to hunt 

                                                           
1
 Area of an ellipse or oval is calculated: A =Π (½*W)(½*H) 
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and observe these migratory birds.  Id.  Hundreds even thousands of people have utilized 

the lake for these opportunities over the past hundred years.  Id. Once the military 

reservation was established in 1952 the Department of Defense (DOD) took steps to 

notify the public of the areas closure.  Id.  The DOD posted signs along a highway that 

runs adjacent to the lake stating that entry was illegal.  Id.  This is the only measure the 

DOD has taken to restrict public entry.  Id.  However, the DOD acknowledges and there 

are ample signs of public entry to the lake when there is water.  Id. 

As the entirety of Lake Temp is within the boundaries of a military reservation, 

the DOD proposed to construct a discharge facility near Lake Temp.  R. at 4.   This 

facility would receive, prepare and discharge a wide variety of spent munitions into the 

lake.  Id. The DOD would take measures to ensure that any and all chemicals, which may 

include chemicals on the §311 hazardous substances list, are not explosive upon 

discharge.  Id.  Solid materials would be ground and added to any liquid discharge and 

would then be diluted with water to form a slurry.  Id.  The slurry would then be sprayed 

onto the dry portions of the lakebed via a movable pipe and, due to the arid environment, 

would dry shortly after application.  Id.  The DOD proposed to disperse the slurry evenly 

across the lakebed.  Id.  This would take several years to complete and once completed 

would not reoccur.  Id.  The process would raise the lakebed by several feet, but over 

time sediment deposits from runoff would return the lakebed to its preoperational state.  

R. at 4-5.  The affects of the slurry discharge to the underlying aquifer are presently 

unknown.  R. at 6.   

To implement this plan the DOD was required by the National Environmental 

Policy Act (NEPA) to complete and submit an Environmental Impact Statement (EIS)  R. 
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at 6.  The Corps followed the proper procedure in all stages of its NEPA activities.  Id.  

New Union did not comment on or object to either the scoping or the finalizations of the 

EIS.  Id.  The record does not speak on Progress’ involvement in the EIS process.   

In addition the DOD chose to obtain a §404 permit for the discharge of fill 

material under the CWA.  R. at 6, 9.  In the discussions leading up to the Corps’ issuance 

of the § 404 permit, apparently, the EPA was preparing to exercise its authority to veto 

the § 404 permit and issue a § 402 permit instead.   Id.  However, the executive agency, 

OMB instructed the EPA not to do so.  Id.  The Corps and EPA both sent briefing papers 

(not included in the record) on the issue to OMB and attended a meeting with OMB, 

which culminated in OMB’s oral decision and directive.  Id.  Unsatisfied by the outcome 

and issuance of the § 404 permit New Union initiated this action against the United 

States.  R. at 3. 

SUMMARY OF THE ARGUMENT 

This Court should affirm the District Court’s grant of summary judgment despite 

a de novo standard of review because New Union does not have standing to appeal the 

issuance of the § 404 permit; Lake Temp is a navigable water; the Corps was correct in 

issuing a § 404 permit based on the situation at hand; and, the OMB’s involvement in the 

decision-making process was proper when it was based on an Executive Order. 

 New Union lacks standing under Article III because it fails to exemplify that it 

has an independent sovereign interest in the Imhoff Aquifer as stated in Center for 

Biological Diversity v. U.S. Dept. of Interior, nor do they have a legitimate claim under 

parens patraie standing when the United States itself is a party to the case.  Furthermore, 

Northside Sanitary Landfill, Inc. v. Thomas explained that New Union’s cause of action 
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is time barred under NEPA for failing to report objections during the public notice 

proceeding under the EIS. 

 Lack of standing aside, Lake Temp is a navigable water, therefore, the Corps has 

jurisdiction to issue a permit under § 404.  According to United States v. Riverside 

Bayview Homes, Inc. and Solid Waste Agency of Northern Cook County v. Army Corps of 

Engineers, Lake Temp is navigable because it is involved in interstate commerce, the 

regulation of it furthers Congress’ comprehensive attempt to maintain the integrity of the 

Nation’s waters, and the Corps decision to regulate is reasonable and entitled to 

deference.  Further, the Corps has jurisdiction over Lake Temp under the Migratory Bird 

Rule, which represents the policy shift in water regulation from protecting navigability to 

environmental protection.  Finding that the water is navigable, the Corps has jurisdiction 

to issue the permit under § 404 of the CWA and the EPA does not, because slurry is 

classified as a fill material under 40 C.F.R. § 232.2(6) and unless that agency 

classifications is arbitrary or capricious, it is entitled to deference from this Court. 

 Lastly, OMB’s involvement pursuant to Executive Order No. 12,088 was not 

improper because both the OMB and EPA fall within the purview of Presidents Article II 

power, their involvement is discretionary, and their decision is non-binding upon the 

EPA.  Also, the OMB’s involvement is not counter to Congressional intent and the EPA 

was provided with the veto power on a purely discretionary basis.  Assuming, arguendo, 

OMB involvement was improper, the EPA’s veto power is purely discretionary and 

unreviewable under the Administrative Procedure Act or if determined to be reviewable it 

is still only subject to being overturned if deemed to be arbitrary or capricious. 
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ARGUMENT 

I. THIS COURT SHOULD AFFIRM THE DISTRICT COURT’S GRANT OF SUMMARY 

JUDGMENT IN FAVOR OF THE UNITED STATES HOLDING THAT NEW UNION DOES 

NOT HAVE STANDING IN ITS SOVEREIGN CAPACITY OR IN ITS PARENS PATRIAE 

CAPACITY AS PROTECTOR OF ITS CITIZENS BECAUSE THERE IS NO EVIDENCE OF 

NEW UNION HAVING A WHOLLY INDEPENDENT INJURY OR A CONCRETE HARM 

RELATING TO THE GENERAL WELFARE OR HEALTH OF ITS CITIZENS TO SATISFY 

THE INJURY REQUIREMENT OF STANDING AND BECAUSE NEW UNION BROUGHT 

AN UNTIMELY CLAIM AGAINST THE UNITED STATES FAILING TO GIVE THE 

FEDERAL GOVERNMENT PROPER NOTICE TO RESPOND TO OBJECTIONS. 

 

 To satisfy Article III’s standing requirements, there must be an injury in fact that 

is concrete and particularized and actual or imminent, not conjectural or hypothetical that 

is fairly traceable to the challenged action of the defendant and is likely to be redressed 

by a favorable decision.  Friends of the Earth, Inc. v. Laidlaw Envtl Servs. (TOC) Inc., 

528 U.S. 167, 180-81 (2000).  Although imminence of an injury is an elastic concept, “it 

cannot be stretched beyond its purpose, which is to ensure that the alleged injury is not 

too speculative for Article III of the U.S. Constitution, that the injury is certainly 

impending.”  Lujan v. Defenders of Wildlife, 504 U.S. 555, 564 fn 2 (1992).   

A. New Union does not have standing as it has not established a cognizable 

injury in fact under Article III of the United States Constitution. 

 

Once the court has established that the state has the ability to bring a claim, the claim 

must have an injury in fact with a causal connection to the defendant’s claim that can be 

redressed.  In Massachusetts v. EPA, the Court found that injury itself was concrete 

because climate change experts had reached a strong consensus that global warming 

threatens to significantly raise sea level by the end of the century, resulting in severe and 

irreversible changes to natural ecosystems.  549 U.S. 497, 521 (2007).  In Lujan, 

however, the Court found that the plaintiff’s had failed to establish an imminent harm 

resulting from their injury and as a result, the Court determined that there was no injury 
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to satisfy the standing requirement.  504 U.S. 555, 564.  The plaintiffs claimed that 

United States foreign development funding would harm eventual future travel plans to 

see endangered animals.  Id. at 563-64.  The Court, however, did not find that indefinite 

future travel plans satisfied the need for the injury to be imminent.  Id. at 564.  In 

addition, the Court found that the plaintiffs failed to show the type of damage that would 

result from development within the surrounding areas and the effect such damage would 

have on endangered species to reach the injury requirement in standing.  Id.  In Friends of 

the Earth, Inc., the Court held that injury to the environment without a personal injury to 

the plaintiff would not satisfy Article III standing, but pervasive and continuous 

pollutants in excess of a permit causing economic and aesthetic harm did met the injury 

requirement.  528 U.S.at 181.  Without satisfying the injury requirement of standing, 

there is no Article III standing argument for court action.  Ctr. for Biological Diversity, 

563 U.S. at 479. 

 Under the CWA, any citizen, including a State, may commence a civil action on 

its own behalf against the United States where it is alleged to be in violation of an 

effluent standard or limitation under this chapter or an order issued by the Administrator 

or a State with respect to such a standard or limitation.  33 U.S.C. § 1365 (2006).  

Congress has the power to define injuries and articulate chains of causation that will give 

rise to a reviewable case or controversy that otherwise would not exist.  Massachusetts, 

549 U.S. at 516. 

 New Union fails to satisfy the Article III requirements necessary to bring a claim.  

In Massachusetts v. EPA, the Court found that Massachusetts alleged injury resulting 

from climate change satisfied the injury requirement because climate change was 
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projected to cause direct harm to Massachusetts’ coastal property and there was a strong 

consensus in the scientific community that climate change would occur.  549 U.S. at 521-

22.  Conversely, New Union has not provided any research, let alone a strong consensus, 

that the pollutants from the discharge will be so severe as to exceed the amounts of 

pollution allowed under the Clean Water Act and cause direct harm.  Like Lujan, where 

the Court found that indefinite future plans to travel to Sri Lanka was not enough to 

establish a concrete injury that is imminent, New Union has no definite evidence that the 

discharge will even reach the state’s sovereign territory.  Unlike Friends of the Earth, 

where the Court found that there was continuous discharge affecting the local resident’s 

use and enjoyment of the river, discharge from the military reservation in Progress will 

not affect any local use and enjoyment of the area because no one used or planned to use 

the aquifer.  Without an Article III injury established, New Union has no standing.   

B. New Union does not have standing as a sovereign capacity because it does 

not have its own independent interest separate from the New Union 

citizens. 

 

 A state can bring a claim on its own behalf, asserting its own interest, which is 

independent of the titles of its citizens, in ensuring the protection of the land and a desire 

to preserve its sovereign territory.  Massachusetts, 549 U.S. at 519.  In order for a state to 

bring a claim, it must have an interest independent of its citizens to preserve its sovereign 

territory.  Id. 

 In Massachusetts v. EPA, the Court found that the state had standing to bring a 

claim against the EPA for failing to regulate car emissions that were separate to that of its 

citizens.  549 U.S. at 523; see Ctr. for Biological Diversity v. United States DOI, 563 

F.3d 466, 476-77 (D.C. Cir. 2009) (explaining that the holding in Massachusetts v. EPA 
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“stands only for the limited proposition that, where a harm is widely shared, a sovereign, 

suing in its individual interest, has standing to sue where that sovereign’s individual 

interest are harmed, wholly apart from the alleged general harm.”).  Massachusetts has a 

sovereign interest in protecting its coastal property from rise in sea level because the state 

owned, operated and maintained over fifty coastal properties that would be damaged as a 

result of the predicted effects of global warming.  Massachusetts, 549 U.S. at 523 fn 21.   

 New Union, however, does not have standing in its sovereign capacity.  In 

Massachusetts v. EPA, the Court found that Massachusetts had standing in its sovereign 

capacity because it owned, operated and maintained over fifty coastal properties that 

were to be impacted by rising sea level changes.  Contrary to the holding in 

Massachusetts, New Union may own territory that contains a portion of the Imhoff 

Aquifer, but the state does not operate or maintain the aquifer.  New Union also would 

not experience property loss in any sovereign territory because it has no independent 

interest in the property affected by the pollutant discharge, meaning there is no claim 

independent to justify New Union bringing a clam on its own. 

C. New Union does not have parens patraie standing because there is no 

general issue relating to the health and welfare of its citizen and is unable 

to bring a parens patraie claim against the federal government. 
 

 The state may sue under parens patriae standing, and on behalf of its citizens and 

the protection of their rights, only when an interest, such as health, comfort and welfare 

of the people and the general state economy are involved, and it is not suing merely for 

the benefit of particular citizens or individuals.  Ctr. for Biological Diversity, 563 F.3d at 

476-77.  A state, however, cannot bring a claim against the United States on behalf of the 
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state’s citizens because it is the duty of the federal government to represent citizens as 

parens patriae.  Massachusetts v. Mellon, 262 U.S. 447, 485 (1923). 

 In Ctr. for Biological Diversity, the Native American village of Point Hope was 

suing on behalf of its members and their individual interest. 563 F.3d at 477.  The court 

reasoned that Point Hope did not have standing, however, because Point Hope failed to 

satisfy the sovereign component necessary to bring a parens patraie claim on behalf of its 

citizens.  Id.  The court stressed that only a state, not a native village, can sue in a 

sovereign capacity under parens patraie.  Id.  The state can bring an action in its 

sovereign capacity for the protection of its citizens.  Mellon, 262 U.S. at 485.  The court 

in Mellon, held that a state could not sue in the protection of its citizens to enforce the 

rights of their citizens with the federal government because it is the position of the federal 

government and not state to act as parens patraie.  Id.at 485-86.   

 When precedent is compared to the issue at hand, recent rulings suggest that New 

Union cannot bring a parens patraie claim on behalf of its citizens.  In Mellon, the Court 

explained that a state has the ability to sue on behalf of its citizens for protection of their 

rights under parens patraie. New Union alleges that it has parens patraie standing to 

protect and represent its citizens, including Dale Bompers, whose land sits atop a portion 

of the aquifer which he does not use and has no interest in using.  New Union, however, 

is unable to establish a parens patraie claim against the federal government on behalf of 

its citizens because it is not asserting a claim against the general health and welfare of its 

citizens.  New Union citizens do not use the aquifer in controversy nor is there any 

interest to use the aquifer in the future and the aquifer cannot be accessed without the 

appropriate permit. New Union has failed to provide evidence that suggests that the 
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discharge will have an impact on its citizens in its current inactive state.  Furthermore the 

Mellon Court stressed that a state cannot establish a parens patraie claim if it is against 

the federal government because the federal government acts as parens patraie to all 

American citizens.  New Union’s claim against the federal government as parens patraie 

is further barred because the United States assumes the role as parens patraie in cases in 

which they are implicated. 

D.  New Union is time barred from presenting its claim against the United 

State because New Union failed to alert the United States of objections 

during the appropriate public notice proceedings.  

 

 NEPA requires an agency to consider every significant aspect of the 

environmental impact of a proposed action and challengers alert the agency of its 

contentions and position; otherwise the challenger is unable to bring a claim. Northside 

Sanitary Landfill, Inc. v. Thomas, 849 F.2d 1516, 1519 (D.C. Cir. 1988).  Even if the 

state does have standing, a challenge may be time barred as a result of the requirements 

for challenging environmental issues under NEPA.  Id.   

In Northside Sanitary Landfill, the court found the claim brought by the plaintiff 

was untimely because the plaintiff did not properly present objections during the 

rulemaking process.  49 F.2d at 1521.  The court reasoned that the defendant did not have 

notice of plaintiff’s objections, nor did the plaintiff present its objections to the defendant 

agency in a way that the agency could examine and address the contentions.  Id.  In 

Wilderness Soc’y v. Salazar, the court noted that the NEPA public comment was made 

during the appropriate time period, the agency, however, failed to analyze the potential 

impact on the wetlands.  603 F. Supp.2d 52, 70 (2009).  Because the agency failed to 
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participate in the public process of the NEPA proceedings, the Wilderness Society was 

not timed barred from bringing their claims.  Id. 

 The previous cases can be compared to the New Union controversy to show that 

New Union’s cause of action is time barred.  In Northside Sanitary Landfill, the 

hazardous waste facility was untimely because it failed to present objections during the 

EPA’s rulemaking process.  The untimely objections failed to provide the EPA with 

notice of its contentions and as a result, EPA could not be held responsible to respond to 

the issues.  Similarly, New Union failed to comment or object during the public notice 

statements established under the EIS.  Without objecting or commenting on the EIS 

concerning the pollutant discharge, New Union failed to give the United States notice or 

the ability to respond to the state’s concern.  Consequently, New Union’s claim is without 

merit because the United States cannot be held responsible for responding to objections 

that New Union failed to address during the appropriate time.  In Wilderness Soc’y, the 

court found the agency failed to follow the necessary steps in the rulemaking procedure 

because the agency did not respond or examine any of the concerns asserted.  The United 

States and the Corps, however, did follow NEPA procedures of public notice throughout 

the EIS approval process and provided all the relevant information relating to the impact 

of the pollution discharge in its statement. 

This analysis reveals that New Union does not satisfy the Article III requirements 

necessary to create standing.  A state can bring a claim on its own behalf it is establishes 

an independent claim, but New Union fails to create such an injury from the unused 

aquifer.  New Union also fails to bring a claim on behalf of its citizens because New 

Union lacks evidence of concrete imminent harm to the general welfare or health of its 
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citizens.  New Union did not prepare any concerns or objections during the public notice 

proceedings established under the NEPA.  Consequently, the Court should affirm the 

district court’s holding that granted summary judgment in favor of the United States 

holding that New Union and Progress do not have standing.   

II. THIS COURT SHOULD AFFIRM THE DISTRICT COURT’S GRANT OF SUMMARY 

JUDGMENT IN FAVOR OF THE UNITED STATES BECAUSE THE CORPS HAS 

JURISDICTION TO ISSUE A PERMIT UNDER § 404 OF THE CWA WHERE LAKE 

TEMP IS NAVIGABLE WATER UNDER RIVERSIDE, AND BECAUSE THE CORPS HAS 

JURISDICTION OVER MIGRATORY BIRD HABITATS UNDER THE CWA. 

 

The Clean Water Act § 404(a), 33 U.S.C. § 1344(a), prohibits “any person” from 

discharging “any pollutant,” including “dredged or fill material,” into “navigable waters” 

without obtaining a permit from the Corps.  The CWA defines “navigable waters” as “the 

waters of the United States.” 33 U.S.C. § 1362(7) (2006).  However, the term “waters of 

the United States” is not defined. 

The Clean Water Act directs the EPA to adopt guidelines, in conjunction with the 

Corps, for administering § 404 dredge and fill permits.  33 U.S.C. § 1344(b)(1) (2006). 

The Corps defines the term “waters of the United States” in 33 C.F.R. § 328.3(a).  The 

relevant definition includes: “[a]ll waters which are currently used, or were used in the 

past, or may be susceptible to use in interstate or foreign commerce,” 33 C.F.R. § 328.3 

(a)(1); “[a]ll other waters such as intrastate lakes, rivers, streams (including intermittent 

streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa 

lakes, or natural ponds, the use, degradation or destruction of which could affect 

interstate or foreign commerce including any such waters,” 33 C.F.R. § 328.3 (a)(3), 

“[w]hich are or could be used by interstate or foreign travelers for recreational or other 

purposes.” 33 C.F.R. § 328.3 (a)(3)(i). 
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A. Lake Temp is a navigable water because its regulation furthers Congress’ 

comprehensive attempt to maintain the integrity of the Nation’s waters, 

the term “navigable” has historically been given limited importance, and 

the Corps decision to regulate is reasonable and entitled to deference. 

 

“An agency’s construction of a statute it is charged with enforcing is entitled to 

deference if it is reasonable and not in conflict with the intent of Congress.”  United 

States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 131 (1985).  In Riverside, the 

owner of eighty acres of low-lying, marshy land near the shores of a navigable lake 

wished to fill in the wetlands for development.  Id. at 124.  Although the wetlands were 

located very near to the lake, they were not created as a result of any flooding of the lake.  

Id. at 125.  Because they were located adjacent to a navigable water, the Corps 

determined that the wetlands were subject to the CWA and demanded the landowner 

have a permit before filling in the wetlands.  Id.  The landowner argued that his wetlands 

were never flooded by the adjacent lake, were therefore not subject to the CWA, and a 

permit issued by the Corps was not required.  Id.   

The Court, however, applied Chevron deference to the Corps construction of the 

CWA.  Id.  Set out in Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 

the Chevron analysis first examines the text of the law to resolve the issue, and then, if 

the intent of Congress is not clear, looks to interpretation of the agencies charged with 

implementing the statute.  Chevron U.S.A. Inc. v. Natural Resources Defense Council, 

Inc., 467 U.S. 837, 842-43 (1984).  “If the statute is silent or ambiguous with respect to 

the specific issue, the question for the court is whether the agency’s answer is based on a 

permissible construction of the statute … [s]uch legislative regulations are given 

controlling weight unless they are arbitrary, capricious, or manifestly contrary to the 

statute.”  Id. at 843-44. 



 17 

Applying Chevron, the Court in Riverside found that the CWA’s legislative 

history and policies suggested that Congress intended the CWA to be a comprehensive 

attempt “to restore and maintain the chemical, physical, and biological integrity of the 

Nation’s waters” and that comprehensive attempt demands broad federal authority to 

control pollution.  Riverside, 474 U.S. at 132.  The Court also found it significant that 

Congress had rejected measures designed to curb the Corps’ jurisdiction and narrow the 

definition of “navigable waters” in order to maintain that broad federal authority to 

control pollution.  Id. at 137.  Based on these findings, the Court held that the Corps’ 

ecological judgment about the relationship between waters and their adjacent wetlands 

provided “an adequate basis for a legal judgment that adjacent wetlands may be defined 

as waters under the Act.”  Id. at 134.   

The Riverside analysis should be applied to the current controversy regarding the 

scope of the Corps’ jurisdiction over navigable waters.  While Riverside’s controversy 

pertains to an area of wetlands area, the issue at hand involves a lake.  This difference, 

however, is insignificant because the Chevron deference analysis is the same in both 

instances.  Similar to Riverside, the Corps and not the EPA has authority to issue a permit 

because Lake Temp falls within the statutory definition of “navigable waters” where duck 

hunters are “interstate or foreign travelers” who use Lake Temp “for recreational or other 

purposes.”  33 C.F.R. § 328.3 (a)(3)(i) (2008).  The Corps has interpreted their 

jurisdiction under the CWA to include Lake Temp and therefore, filling activities need a 

Corps permit.  

Just as the Supreme Court did in Riverside, this Court should examine whether the 

Corps used a reasonable exercise of authority in light of the legislative history and policy 
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behind the CWA.  Where water ends and land begins is not obvious in this case because 

filling Lake Temp will raise the lakebed and flood area surrounding the lake that is now 

dry land.  Filling Lake Temp also affects the surrounding watershed and the Imhoff 

Aquifer below.  As outlined in Riverside, Congress intended the CWA to grant broad 

regulatory power to achieve the goal of restoring and maintaining the nation’s waters.  

Further, it remains significant that when faced with the opportunity to restrict the 

definition of “navigable water,” Congress opted to keep the definition broad, which is 

strong evidence of legislative intent for the Corps to regulate waters, which may not be 

obviously navigable.  In light of the above concerns and the historically limited 

importance of the term “navigable” in the CWA, the Corps’ decision to regulate is 

reasonable and entitled to deference. 

B. The Corps has jurisdiction over Lake Temp under the Migratory Bird 

Rule based on the intrinsic value of ducks and the interstate commerce of 

hunting, and the shift in focus of federal water regulation from protecting 

navigability to environmental protection. 

 

The Migratory Bird Rule extends the Corps’ authority under the CWA to 

intrastate waters used as a habitat for migratory birds which cross state lines.  33 C.F.R. 

§ 328.3.  The Corps has the authority to regulate intrastate bodies of water because 

protecting migratory birds is a national concern involving the interstate commercial 

activities of bird watching and hunting.  Solid Waste Agency of Northern Cook County  v. 

Army Corps of Engineers (SWANCC), 531 U.S. 159, 195 (2001) (Stevens, J., dissenting).   

In SWANCC, the Corps attempted to regulate the joint effort of several 

municipalities to dispose baled nonhazardous solid waste in an abandoned gravel pit.  Id. 

at 163.  Although the pit was located wholly within the state of Illinois, the Corps 

asserted jurisdiction over the site pursuant to the Migratory Bird Rule.  Id. at 164.  The 
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gravel pit in SWANCC was such a migratory bird habitat.  Id. at 164.  In a five to four 

decision, the majority of the Supreme Court declined to apply the precedent of Riverside 

and further declined to defer to the Corps’ decision to regulate.  Id. at 167.  The majority 

reasoned that permitting the Corps “to claim federal jurisdiction over ponds and mudflats 

falling within the Migratory Bird Rule would result in a significant impingement of the 

States’ traditional and primary power over land and water use.”  Id. at 174. 

The four dissenters, however, applied the Riverside analysis detailed above and 

found that the Corps had jurisdiction under the Migratory Bird Rule.  Id. at 175-96.  The 

dissent reiterated the clear legislative history and intent to “shift in the focus of federal 

water regulation from protecting navigability to environmental protection.”  Id. at 178.  

The dissent clearly saw the term “navigable” in the CWA as being of little import and 

Congress’ choice to employ the term in the CWA “simply continued nearly a century of 

usage.”  Id. at 182.  Additionally, the dissent addressed the importance of preserving 

migratory bird habitats as natural resources that generate interstate commerce.  Id. at 194-

96.  In addition to the intrinsic value of migratory birds, the dissent recognized that 

millions of people participate in bird watching and hunting, which generates interstate 

commerce, which would suffer direct and concrete harm when bird populations are 

adversely affected as a result of unregulated waste disposal.   Id. at 194. 

The threat to migratory bird populations of concern in SWANCC is equally 

present in this case.  Just as the gravel pit in SWANCC is a migratory bird habitat, Lake 

Temp is a temporary home to ducks migrating from the Arctic to southern climes and 

back.  In fact, because duck hunters travel from out of state to access Lake Temp for 
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recreational hunting, Lake Temp falls squarely within the definition of “navigable 

waters” in § 328.3.  33 C.F.R. § 328.3 (a)(3)(i).  

A major difference between SWANCC and this case is that Lake Temp is 

connected to a surrounding watershed as well as a groundwater aquifer which both affect 

another state making this case more similar to Riverside.  Because the gravel pit in 

SWANCC had no interstate implications beyond its effect on migratory birds, the case at 

bar should therefore be analyzed under Riverside and not the plurality of SWANCC. 

New Union, however, could argue that the plurality decision in United States v. 

Rapanos governs the definition of navigable water in this case.  547 U.S. 715 (2006).  In 

Rapanos, a landowner backfilled “four Michigan wetlands, which lie near ditches or 

man-made drains that eventually empty into traditional navigable waters.”  Id. at 729.  

The Court determined that the wetlands were subject to the CWA and the United States 

initiated enforcement proceedings for illegally filling the wetlands without a permit.  Id.  

Despite the Riverside precedent, a plurality of the Court held that the wetlands were not 

navigable waters under the CWA and Corps therefore did not have jurisdiction over 

them.  Id.  The plurality went on to redefine “navigable waters” by explaining that for a 

wetland to be subject to the CWA, it must have a continuous surface connection and be 

adjacent to a channel that contains a relatively permanent body of water connected to 

traditional interstate navigable waters, making it difficult to determine where the “water” 

ends and the “wetland” begins.  Id. at 742.   

As a plurality opinion, however, this approach provides merely an arbitrary 

approach to determining navigable water.  Under Rapanos, Lake Temp pollution is only 

subject to regulation if it constantly has water, but is out of reach of Corps regulation 
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because it is dry one out of five years.  Such an approach would juxtapose the purpose of 

the CWA to restore and maintain the chemical, physical, and biological integrity of the 

Nation’s waters.  Additionally Rapanos did not overrule Riverside, and Riverside should 

control this case.  

The cases cited above clearly show Lake Temp is a navigable water according to 

the CWA § 404 and consequently, the Corps has jurisdiction.  The Court’s interpretation 

of the CWA’s legislative purpose suggests that navigable water should be broad to 

maintain and restore the Nation’s waters.  Additionally, the Migratory Bird Rule gives 

the Corps’ jurisdiction over Lake Temp because it is used for migratory birds and 

recreational hunters.  Consequently, this Court should affirm the district courts holding 

that granted summary judgment in favor of the United States holding that the Army 

Corps of Engineers has jurisdiction over regulating Lake Temp as a navigable water 

under the CWA § 404. 

III. THIS COURT SHOULD AFFIRM THE DISTRICT COURT’S GRANT OF SUMMARY 

JUDGMENT IN FAVOR OF THE UNITED STATES BECAUSE THE EPA DOES NOT 

HAVE JURISDICTION UNDER § 402 FOR THE DISCHARGE OF SLURRY INTO LAKE 

TEMP WHERE THE SLURRY FITS THE DEFINITION OF A FILL MATERIAL AND THE 

AGENCIES’ CLASSIFICATION OF THE SLURRY AS FILL MATERIAL IS REASONABLE 

AND ENTITLED TO DEFERENCE. 

 

The Corps has to authority to issue § 404 permits for the discharge of dredged or 

fill material.  “[T]he term discharge of dredged material means any addition of dredged 

material into, including redeposit of dredged material other than incidental fallback 

within, the waters of the United States. The term includes, but is not limited to, the 

following: he addition of dredged material to a specified discharge site located in waters 

of the United States.”  40 C.F.R. § 232.2(1)(i).  The term “generally includes, without 



 22 

limitation, the following activities: . . . placement of overburden, slurry, or tailings . . . ”.  

40 C.F.R. § 232.2(6)(2008). 

If the discharge is fill material, the discharger must seek a permit under § 404 of 

the CWA from the Corps.  Coeur Alaska, Inc. v. Southwest Alaska Conservation Council, 

___ U.S. ___, 129 S.Ct. 2458, 2469 (2009).  In Coeur, the Petitioner sought to reopen a 

gold mine in Alaska.  Id. at 2463.  A by-product of the gold mining activity would be 

slurry consisting of crushed rock mixed with water.  Id. at 2464.  The parties agreed that 

the slurry met the definition of fill material in 40 C.F.R. § 232.2.  Id. at 2468.  To dispose 

of the slurry, the Petitioner planned to pump the mixture into a natural, fifty-foot deep 

lake where the crushed rock would sink and the surface water would be pumped back to 

the mine for reuse.  Id. at 2463.  The Petitioner estimated that the crushed rock from the 

slurry would eventually fill in the existing lake completely, creating a wider, shallower 

body of water.  Id.  Because the lake was a navigable water of the United States, it was 

subject to the CWA.  Id.  The Petitioner therefore sought and received a permit to pump 

slurry into the lake from the Corps under § 404 of the CWA.  Id.  The Respondents 

challenged the Corps permit arguing that Petitioners instead required a § 402 permit from 

the EPA.  Id. at 2466. 

The Court agreed with the Petitioner and held that a § 404 permit issued by the 

Corps was appropriate, rather than a § 402 permit issued by the EPA.  Id. at 2469.  In 

coming to this decision, the Court applied the Chevron test by first examining the text of 

the CWA to resolve the issue, and then, if the intent of Congress was not clear, looking to 

interpretation of the agencies charged with implementing the statute.  Id. at 2469 (citing 

Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-43 (1984)).  
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First, the Court examined the text of § 402 of the CWA and determined that § 402 

unambiguously forbids the EPA from issuing permits where the authority to do so is 

provided to the Corps in § 404.  Id. at 2467.  However, because the statute does not speak 

directly to the “precise question of whether an EPA performance standard applies to 

discharges of fill material,” the Court looked to the Corp’s and the EPA’s interpretation 

of the relevant regulations.  Id.  40 C.F.R § 122.3(b) states that a § 402 permit is not 

required for “discharges of dredged or fill material into waters of the United States which 

are regulated under section 404 of CWA.”  Id. at 2468.  The Court found that the Corps 

and the EPA interpreted that language as forbidding the EPA from issuing permits where 

the Corps has permit authority under § 404.  Id.  The Court accepted this interpretation as 

correct because it was “not plainly erroneous or inconsistent with the regulation.”  Id. 

(citing Auer v. Robbins, 519 U.S. 452, 461 (1997)). 

The controversy in Coeur over which permit was appropriate, a § 404 Corps 

issued permit or a § 402 EPA issued permit, is nearly identical to the controversy in this 

case.  The Petitioner in Coeur sought a permit for the disposal of by-product slurry into a 

natural lake, which would have the effect of raising the lakebed which is exactly what the 

DOD seeks to do here.  Further, under Coeur and Chevron, the agency interpretation of 

ambiguous statutory language, by the agencies charged with implementing the statute, is 

entitled to deference from the Court unless the interpretation is “plainly erroneous.”  The 

EPA and the Corps both interpreted the CWA to require a § 404 permit issued by the 

Corps for the slurry discharge in Coeur and in this case.  Therefore, based on the factual 

similarities between Coeur as well as the deference entitled to agency interpretation 

under Chevron, the Court should find that a  § 404 permit was proper because it was not 
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plainly erroneous.  The holding of Coeur dictates that a § 404 permit is appropriate for 

fill material in this case. 

There are two differences between the facts of this case and the facts of Coeur 

that the State of New Union argues are significant.  One is that the discharged material in 

Coeur consisted of crushed rock and water while the slurry currently at issue here 

consists of pulverized munitions mixed with water.  Second, in Coeur the parties agreed 

that the slurry met the definition of fill material whereas in this case that issue is 

contested.  Based on the composition of the slurry in this case, New Union argues that the 

slurry does not meet the statutory definition of fill material and the slurry’s status as “fill 

material” is therefore contested in this case.  The United States maintains that the 

munitions slurry does in fact meet the definition of “fill material” found in 40 C.F.R. § 

232.2 and analyzed in Kentuckians for the Commonwealth, Inc v. Rivenburgh as 

demonstrated below. 

Fill material is defined as “material placed in waters of the United States where 

the material has the effect of changing the bottom elevation of any portion of a water of 

the United States.”  40 C.F.R. § 232.2 (2008).  The United States contends that the 

munitions slurry fits within the definition of fill material, just as the slurry in Coeur did, 

because it satisfies the plain meaning of the regulation where it has the effect of raising 

the lakebed of Lake Temp several feet.  Neither the plain language of § 404 of the CWA 

nor the definition of fill material in § 232.2 considers the degree of toxicity required to fit 

the definition of fill material.  Thus, because the slurry has the effect of raising the 

lakebed, the slurry meets the definition of fill material set out in § 232.2 and is properly 

categorized as fill material based on the Corps’ and the EPA’s construction of the statute. 
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The Corps’ interpretation of “fill material” to mean all material that has the effect 

of displacing water or changing the bottom elevation of a water body, is a permissible 

construction which is neither plainly erroneous nor inconsistent with the text of the 

regulation.  Kentuckians for the Commonwealth, Inc v. Rivenburgh. 317 F.3d 425, 448 

(2003).  In Kentuckians, the Corps’ jurisdiction to issue a § 404 permit for the discharge 

of excess spoil from surface coal mining, which would create twenty-seven valley fills 

and bury 6.3 miles of streams, was challenged.  Id. at 431.  The district court found that 

§ 404 permits may only be issued for fill material that is shown to have a beneficial 

primary purpose and that “approval of § 404 permits solely for waste disposal are 

contrary to law.”  Id. at 436.   The appellate court reversed, finding that Congress has not 

clearly spoken on the meaning of “fill material” and has not clearly defined “fill material 

to be material deposited for some beneficial primary purpose.”  Id. at 444.  The appellate 

court then applied Chevron analysis, reasoning that since the term “fill material” in the 

CWA is ambiguous, the court should defer to the reasonable interpretation of the agency 

charged with enforcing the statute.  Id.  Further, the appellate court found it significant 

that a longstanding and consistent division of authority regarding fill material existed 

between the Corps and the EPA.  Id. at 445. 

Kentuckians applies to the current controversy and dictates that this court defer to 

the agencies’ reasonable interpretation of the CWA and longstanding division of 

regulatory authority over fill material.  Under Chevron, this court must first determine 

whether or not the statute is ambiguous, and whether the agencies’ interpretation of the 

ambiguity was reasonable.  This case not only involves the same agencies as in 

Kentuckians, the Corps and the EPA, this case also involves the interpretation of the same 
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ambiguity inherent in defining “fill material,” and should follow Kentuckians based on 

these similarities.  Under Kentuckians, the CWA’s definition of “fill material” is 

ambiguous and the reasonable interpretation by the Corps and EPA to classify the 

munitions slurry is entitled to deference. 

For the foregoing reasons, the United States contends that the Corps has 

jurisdiction to issue the permit under § 404 of the Clean Water Act, and the EPA does not 

have jurisdiction under § 402 of the Clean Water Act, for the discharge of slurry into 

Lake Temp because the slurry fits the definition of a fill material and the court below was 

correct in granting summary judgment. 

IV. THIS COURT SHOULD AFFIRM THE DISTRICT COURT’S GRANT OF SUMMARY 

JUDGMENT IN FAVOR OF THE UNITED STATES BECAUSE THE OMB’S 

INVOLVEMENT WAS PROPER AND DID NOT VIOLATE §§ 404 OR 402 OF THE CWA; 

AND THE EPA’S DECISION TO FORGO THEIR VETO POWER WAS NOT IMPROPER 

BECAUSE IT IS A WHOLLY DISCRETIONARY POWER UNDER THE CWA AND THE 

DECISION WAS NOT ARBITRARY OR CAPRICIOUS.   
 

 The EPA’s veto power is wholly discretionary and at the will of the Administrator 

if he/she deems necessary.  The statute states,  

The Administrator is authorized to prohibit…, and he is authorized to deny 

or restrict the use of any defined area for specification (including the 

withdrawal of specification) as a disposal site, whenever he 

determines,…that the discharge of such materials into such area will have 

an unacceptable adverse effect on municipal water supplies, shellfish beds 

and fishery areas (including spawning and breeding areas), wildlife, or 

recreational areas.  

 

33 U.S.C. § 1344(c) (2006) (emphasis added).  Due to the regularity of situations where 

either a §§ 402 or 404 permit could be issued, the EPA and Corps created a Dispute 

Resolution Process as defined by 33 U.S.C.A § 1344(q).  The process, as explained in the 

1992 Memorandum of Agreement (MOA) culminates with the EPA’s ability to issue a § 
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404(c) veto. MEMORANDUM OF AGREEMENT BETWEEN THE ENVIRONMENTAL PROTECTION 

AGENCY AND THE DEPARTMENT OF THE ARMY (Aug. 11, 1992), http://water.epa.gov/ 

lawsregs/guidance/wetlands/dispmoa.cfm, http://www.usace.army.mil/CECW/ 

Documents/cecwo/reg/mou/moa_epa404q.pdf.   

Although, the process does not include the OMB, it does not distinctly exclude it 

or any other Executive Agencies.  Prior to the creation of the MOA, Exec. Order No. 

12,088, allows the Administrator of the EPA to request the Director of the OMB to 

review conflicts between Executive Agencies like the EPA and the Corps.  43 Fed. Reg. 

47,707 (Oct. 13, 1978).  Again, the EPA’s decision to involve the OMB is completely 

discretionary and its’ power is limited by that of other statutes and regulations.  Id.  

Because the involvement of the OMB is discretionary and the Dispute Resolution Process 

does not apply in this situation because Lake Temp is not an Aquatic Resource of Natural 

Importance, therefore OMB involvement is appropriate.  See 43 Fed. Reg. 47,707 (Oct. 

13, 1978). 

Lastly, Chevron analysis only looks to determine if Congress has specifically 

spoken on the agency action and if so, “the court, as well as the agency must give effect 

to the unambiguously expressed intent of Congress”.  See Chevron, 467 U.S. at 841-43.  

However, if the statute is silent or ambiguous, the Court must only determine if the 

agency’s actions is based on a permissible construction of the statute itself.  Southeastern 

Federal Power Customers, Inc. v. Geren, 514 F.3d 1316, 1321 (D.C. Cir. 2008) (citing 

Chevron, 467 U.S. at 842-43).  Because the CWA does not speak directly to the 

involvement of the OMB, it is appropriate for the court to look to the agency regulations 
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for guidance.  See United States v. Mead Corp., 533 U.S. 218, 266-77 (2001).  Those 

regulations are again are granted deference.  Id.  

Even if the Court were to determine that the OMB’s involvement was improper 

the outcome would still be the same.  The EPA’s veto power is wholly discretionary, and 

as such, is reviewed to determine if the decision was “arbitrary or capricious,” if subject 

to judicial review at all. 5 U.S.C. § 706(2)(A) (2006); see also 5 U.S.C. § 701(a)(2) 

(2006); James City County, Va. v. E.P.A., 12 F.3d 1330, 1338-39 (4th Cir. 1993) 

A. The OMB’s involvement in the decision-making process did not violate 

the CWA since it was at the directive of an Executive Order and did not 

conflict with the EPA’s ability to utilize their §404(c) veto power. 

 

According to Exec. Order No. 12,088, the Administrator of the EPA has the 

discretion to submit agency conflicts before the Director of the OMB for resolution.  43 

Fed. Reg. 47,707 (Oct. 13, 1978).  The order does not place any auxiliary power upon the 

director, nor does it require that the Administrator follow the director’s recommendation.  

See Id. 

In Environmental Defense Fund v. Thomas, the Court determined the OMB could 

not use its power of regulatory review under Exec. Order 12,291 to delay the 

promulgation of new regulations in violation of the prescribed statutory deadline.  627 F. 

Supp. 566, 571 (1986).  In Thomas, Congress enacted new legislation, the Hazardous and 

Solid Waste Amendments of 1984, which mandated the EPA to promulgate new 

permitting standards under the Resource Conversation and Recovery Act (RCRA) by a 

specific deadline.  Id. at 567.  Largely due to OMB involvement under Exec. Order 

12,291, which required OMB review of new “major rules,” the new permit standards 

were not issued until much later than required by the RCRA.  Id. at 569-570.  Despite the 
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high level of deference provided to the President over executive policymaking, the fact 

the Order could be utilized to violate a nondiscretionary mandate by Congress raised 

seriously constitutional implications.  Id. at 570.  The Order itself required that it be 

utilized only “to the extent permitted by law,” therefore using it to delay the rulemaking 

process was impermissible.  Id.  Importantly, the court noted that OMB review was 

improper only to the point where it would delay the promulgation until after the statutory 

deadline; however, the Order itself was not improper.  See Id. at 571.  Because OMB’s 

actions reached beyond the Executive’s power violating a statutory mandate, declaratory 

relief was granted and the OMB was enjoined from delaying the process further.  Id. 

Similarly, in Natural Resources Defense Council (NRDC) v. U.S. E.P.A., the court 

determined judicial review of OMB action was permissible, but only upon a final order 

being issued by the EPA.  Civ. A. No. 90-0694, 1992 WL 469734, at *2 (D.D.C.1992).  

Concerning RCRA, the EPA was to issue a final determination of regulations for non-

recycled used oil.  Id. at 1.  However, prior to the regulations being issued the OMB 

became involved and the regulation was not issued on time or in the method the NRDC 

felt as permissible.  Id. at 2.  The NRDC argued that the RCRA directs the Administrator 

of the EPA alone to make determinations of a nondiscretionary duty, and the OMB 

involvement violated the statute.  Id.  The court agreed with the NRDC’s case support 

stating that a court does have jurisdiction to review the lawfulness of the OMB’s 

involvement in EPA deliberations, but it can only be done following the final 

promulgation of the recycled oil regulation.  Id.  The Court distinctly recognized the 

ability to review OMB’s involvement if it was violating a statutory mandate, but did not 

specify that the involvement was improper.  Id. 
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Comparing the involvement of the OMB in Environmental Defense Fund v. 

Thomas to the situation at hand, it is apparent that because the EPA’s § 404(c) veto 

power is discretionary, unlike the requirements under RCRA, the court should come to an 

opposite conclusion.  It should find that OMB involvement under Exec. Order 12,088 

was appropriate in this case.  The Court in Thomas determined that OMB review was 

appropriate until it conflicted with the EPA’s statutory mandate under the RCRA.  The 

OMB’s ability to delay the promulgation of regulations for self-deprecating reasons was 

not appropriate and infringed on Congressional power to issue statutory mandates.  

However, in the situation at hand, the purely discretionary power of the Administrator of 

the EPA does not require him to consult with the OMB unless it is necessary under Exec. 

Order 12,088.  Further, the recommendations of the OMB are not binding and the 

Administrator still maintains discretion to implore the veto power.  Unlike the Exec. 

Order in Thomas, the OMB was not granted unfettered discretion providing more power 

to the Executive Branch that constitutionally allowed. 

Analogizing the OMB’s involvement in the situation at hand to Natural 

Resources Defense Council, it is not unreasonable to understand that despite the Court 

determining judicial review of OMB is proper, the oral directive issued by the OMB in 

this situation was drastically different.  The Court in National Resource Defense Council 

agreed with the NRDC’s assertion that although judicial review of the OMB’s 

involvement is allowed, the duty of the EPA in that situation was nondiscretionary was 

integral to their decision.  Furthermore, because the Court dictated that even though 

review was proper, it was only allowed once a final promulgation of the regulation was 

created.   
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It is clearly shown that judicial review is proper because the EPA’s affirmative 

choice to not issue a § 404 permit veto was a final decision.  Precedent indicates any veto 

decision made by the EPA is discretionary to the point that it is acting in compliance with 

the overall purpose of the CWA.  It is apparent on the face of the statute that § 404 does 

not mandate these determinations be held solely in the hands of the Administrator, unlike 

the RCRA mandate.  Therefore, the OMB’s involvement in mitigating the dispute 

between the EPA and COE was not only appropriate, but also prudent given the nature of 

the case. 

B. OMB’s involvement aside, the decision by the EPA to withhold their veto 

power did not violate the CWA because the power is wholly discretionary 

under § 404(c) and it was not the decision was not arbitrary or capricious.   

 

Under 5 U.S.C.A. § 706(2)(A), the courts review executive agency discretionary 

determinations only to determine if the decision was “arbitrary or capricious.”  Under this 

standard, the court is not to implement its own judgment in light of the agency’s, but the 

agency must show there is a “rational connection between the facts found and the choice 

made.”  Motor Vehicle Mfrs. Ass’n of the United States, Inc. v. State Farm Mut. Auto. Ins. 

Co., 463 U.S. 29, 43 (1983).  Often an agency will look to factors Congress would likely 

intend, rely on relevant factors related to the problem, or utilize expertise unique to the 

agency itself.  Id.   

In James City County, Va v. E.P.A., the court determined the EPA’s decision to 

issue a § 404(c) veto was not arbitrary or capricious when the decision was based on 

several different factors even though the veto limited the county’s ability to access 

freshwater.  12 F.3d 1300, 1339 (4th Cir. 1993).  Despite several prior actions 

overturning the veto, the EPA’s showing of the adverse environmental effects of building 
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the dam across Ware Creek was justification alone to issue the veto.  Id. at 1336.  The 

EPA presented evidence that several hundred acres of wetlands would be destroyed, 

small animals would be lost due to construction, and the long-term effects of restricting 

the water flow would adversely affect the nutrient balance of the Chesapeake Bay.  Id. In 

response the country created a mitigation plan, but it was deemed insufficient to counter 

the lasting effects the dam would have on local ecosystem.  Id. at 1337.  In reaching the 

conclusion that environmental factors alone were enough to issue the veto, the court 

determined the Congressional intent of the providing the veto power was purely related to 

maintaining the health and integrity of the environment.  See Id. at 1336; see also 33 

U.S.C. § 1251(g) (2006).  Because the Court determined that Congress intended 

environmental factors were sufficient to issue a veto, the EPA’s decision was not 

arbitrary or capricious.  Id. at 1339. 

Conversely, in Alliance to Save the Mattaponi v. U.S. Army Corps. of Eng’rs, the 

District Court determined the EPA’s decision to withhold their veto power under § 404(c) 

was arbitrary and capricious.  606 F. Supp.2d 121, 141 (D.D.C 2009).  In Alliance, the 

Corps. issued a § 404 permit to Newport News to build a 1,526-acre reservoir in order to 

provide a consistent water supply to the Lower Virginia Peninsula.  Id. at 125.  Following 

prior agency action, the Corps issued a final recommendation to deny the permit because 

the project would lead to significant degradation of the surrounding waters, alternatives 

were available, and it was counter to public interest. Id.  However, following an 

alternative finding by a different Corps division and the creation of a mitigation plan, the 

Corps issued the permit, which the EPA did not veto despite stating it “would represent 

the largest single permitted wetland loss in Mid-Atlantic region…” Id. at 126.  The court 
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determined the EPA’s decision to withhold the veto was arbitrary and capricious because 

the record showed that the EPA believed the permit would have an unacceptable adverse 

effect on the environment and the Administrator’s decision was not based on 

environmental effects.  Id. at 139.  Importantly, the court specified that the veto power 

was discretionary, but if a decision to not issue the permit is made it must be based on the 

statutorily prescribed standards.  Id. at 140.  Because the Administrator’s rational was 

unrelated to the adverse environmental effects the EPA stated would occur the decision to 

withhold the veto was deemed unacceptable and summary judgment was granted for the 

plaintiffs.  Id. at 141. 

The EPA’s decision to allow the Corps. to issue a §404 permit with the holding in 

James is instructive since the permit to allow slurry to be pumped into the dry beds of 

Lake Temp will not have adverse environmental impacts.  In James, the court upheld the 

EPA’s decision to withhold their discretionary veto based on environmental factors alone 

because the statutory mandate of the CWA only specifies the purpose of the act is to 

protect the environment.  Specifically, the EPA proffered evidence that animals would be 

killed, wetlands destroyed, and the Chesapeake Bay nutrient balance could be altered.  

Based on these findings the EPA’s decision was not arbitrary or capricious in relation to 

the statutory mandate.  Similarly, the EPA’s decision to not veto the Corps’ permit to 

discharge slurry into Lake Temp was not arbitrary or capricious based on the EIS 

produced and finalized by the Corps.  In the final EIS, there is no evidence that adverse 

environmental impacts will occur by spreading the fill material.  The slurry will be spread 

on dried, arid, parts of the lake where no fish would be living, nor is their any evidence 

the lake is home to fish or other sea life because it completely dry every five years.  
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Lastly, the mountain runoff will flow unimpeded into Lake Temp.  The Corps will take 

proactive procedures to grade the embankment as needed to ensure free flow into Lake 

Temp and over time alluvial deposits will cover the slurry deposits.  The record is silent 

on any evidence which shows an adverse environmental impact will occur similar to that 

in James.  It is for these reasons, the decision to withhold the permit was proper and 

cannot be categorized as arbitrary or capricious. 

In circumstances where an EPA decision not to veto has been held to be arbitrary 

and capricious, there must be adverse impacts on the environment.  The determination 

that the EPA’s decision to not issue a veto in Alliance to Save the Mattaponi v. U.S. Army 

Corps of Eng’rs was arbitrary and capricious despite being a discretionary right because 

the EPA affirmatively recognized that allowing the permit to be issued would have an 

adverse environmental impact.  Alliance is easily distinguishable from the current case, 

the EPA clearly stated that the permit would result in the largest loss of wetlands in 

history, and not utilizing the veto would be counter to the CWA.  The decision was based 

on factors aside from environmental concerns.  In clear distinction from our case, 

however, the EPA’s decision to not issue a veto for the Lake Temp permit complied with 

the CWA because their was no indication that something as grave allowing “the largest 

single permitted wetland loss in Mid-Atlantic region” was going to occur.  Withholding a 

discretionary permit was deemed arbitrary and capricious only because it was so contrary 

to the CWA’s statutory mandate.  The Lake Temp permit does not harm the environment 

in an even remotely similar manner as in Alliance and the EPA’s determination to not 

issue the permit was not arbitrary or capricious when reviewed under the CWA. 
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 For the foregoing reasons, withholding the § 404 veto was not arbitrary or 

capricious because the relationship between the discharge of the slurry and adverse 

environmental impacts is not apparent.  After assessing the appropriateness of the § 404 

permit compared to other situation, the EIS, and the recommendation by the OMB, the 

EPA withhold the veto, which is issuable only at their discretion.  The EPA’s duty under 

the CWA to protect the Nation’s waters is clearly upheld when no recognizable damage 

will be done to Lake Temp or the surrounding area.  Upholding the § 404 permit was not 

arbitrary or capricious because was consistent with prior precedent and Congressional 

intent, therefore, the court below was correct in granting summary judgment. 

CONCLUSION 

 For the foregoing reasons, Appellee and Cross-Appellant, the United States, 

respectfully requests this Court to affirm the District Court’s grant of summary judgment 

in its favor  in current matter. 

       Respectfully Submitted, 

Dated:       Nov. 29, 2011    By: __________________________ 
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