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QUESTIONS PRESENTED 

 
I.   Whether the State of New Union has standing in its sovereign capacity as   

  owner and regulator of the groundwater in the state or in its parens patriae   

  capacity as protector of its citizens who have an interest in the groundwater   

  in the state? 

II.  Whether the Army Corps of Engineers has jurisdiction to issue a permit under the  

  Clean Water Act Section 404, 33 U.S.C. 1344, because Lake Temp is a navigable  

  water and for the discharge of slurry into the lake? 

III.  Whether the decision by the Office of Business Management that the Army Corps of  

  Engineers had jurisdiction under the Clean Water Act Section 404, 33 USC 1344 and 

  that the Environmental Protection Agency did not have jurisdiction under the Clean  

  Water Act Section 402, 33 U.S.C. 1342, to issue a permit for the Department of  

  Defense to discharge slurry into Lake Temp and the Environmental Protection  

  Agency’s acquiescence in the Office of Business Management’s decision violated the 

  Clean Water Act? 
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PARTIES TO THE PROCEEDINGS 

 

 

In this Brief, the Appellant the State of New Union will be referred to as  

New Union.  The Appellees, United States and the State of Progress, will be 

referred to as the Appellees.  

 

The following symbols will be used:  

(R   ) -- Record on Appeal. 
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OPINIONS AND ORDERS ENTERED IN THE CASE 

 
 Order granting summary judgment in favor of Defendant United States and 

Intervenor/Defendant State of Progress and against Plaintiff State of New Union. State of New 

Union v. United States, et al., Civ.  No. 148-2011 (District of New Union June 2, 2011).   
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STATEMENT OF FACTS 

 The United States Army Corps of Engineers (“COE”), Appellee, is a United States 

government agency in charge issuing permit under Clean Water Act (“CWA”) Section 404, 33 

U.S.C. § 1344. COE has correctly issued a permit under Section 404 to DOD (Department of 

Defense”) for the discharge of fill material into Lake Temp. Lake Temp is an oval-shaped 

intermittent body of water that is up to three miles wide and nine miles long during the rainy 

season in wet years.
1
 Although the lake is not far from the New Union border, Lake Temp at its 

highest water level is wholly within the State of Progress. Surface water flows into Lake Temp 

from an eight hundred square mile watershed of surrounding mountains, located primarily in 

Progress, with a small portion located in New Union.  

 When the lake holds water during migration seasons, ducks have historically used it as a 

stopover in their migration. An unknown amount of duck hunters have used Lake Temp over the 

last one hundred years, estimates are around the thousands.  Most of the hunters have been 

residents of Progress but about a quarter were out of state residents. A Progress state highway 

runs along the southern side of Lake Temp, at the edge of the military reservation and within one 

hundred feet of the shore when the lake is filled to its historic high. The state highway intersects 

with several roads that lead into New Union. The state highway that runs through Lake Temp 

ensures that interstate travelers can use the lake for recreational purposes.  

 When the lake became part of a military reservation in 1952, the DOD posted signs along 

both sides of the highway at intervals of one hundred yards, twenty-five feet from the edge of the 

road; warning of danger and that entry was illegal. These sorts of signs are usually found around 

DOD properties across the nation. However, the DOD has not installed a fence to keep restrict 

                                                 
1
 The Lake is much smaller during the dry season, and wholly dry approximately one out of five 

years. 
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public access to the lake. There are clearly visible trails leading from the road to the lake and 

they show signs of rowboats and canoes being dragged between the highway and the lake. DOD 

has taken no measures beyond the warning signs to restrict public entry into the lake. DOD 

acknowledges that people continue to use the lake for hunting and bird watching. 

 The Imhoff Aquifer is located almost one thousand feet below Lake Temp. Although the 

aquifer follows the general contours of the lake, the aquifer is more extensive than the lake at its 

greatest extent. Ninety-five percent of the aquifer is located within Progress, under the 

boundaries of the military reservation. The other five percent of the aquifer is located within 

New Union. Dale Bompers owns, operates and resides on a ranch located above the small 

portion of the Imhoff Aquifer in New Union. Dale Bompers is unable to use the Imhoff Aquifer 

because is not potable or usable in agriculture without treatment because of a high level of sulfur 

without treatment.  

 The DOD proposed to construct a facility on the shore of Lake Temp to receive and 

prepare a wide variety of munitions for discharge into Lake Temp. Preparation will begin by 

emptying munitions of liquid, semi-solid and granular contents, and mixing the contents with 

chemicals to assure they are not explosive. The remaining solids, primarily metals, will be 

ground and pulverized. Finally, water will be introduced to both sets of waste to form a slurry, 

which will be sprayed from a movable multi-port pipe. The current plan is to spray only the 

portions of the lake that are dry. Due to the arid nature of this location, the slurry will dry out 

soon after contact.  

 This process will take several years, but once finished, it will not be recurring. The COE 

will continually grade the edges of the new lakebed so that runoff from the surrounding 

mountains will flow unimpeded onto it. The lake, of course, will still remain, since it is at the 
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low point in the drainage basin and there is nowhere else for precipitation falling in the basin to 

flow. Over time, alluvial deposits from precipitation falling on the mountains and flowing into 

the basin will cover the lakebed again, returning it to its pre-operation condition, at a higher 

elevation. The COE’s EIS does not project that the Lake would intrude on New Union under any 

of the scenarios studied for the project. 

 STATEMENT OF THE CASE 

 Congress expresses its intent through the promulgation of its laws.  The Executive branch 

is charged with the obligation to execute those laws in accordance with Congress’ intent.  

Congress intended for the COE to issue permits regarding fill material into the navigable waters 

of the United States.     

 Following the issuance of the District Court’s order, the State of New Union and the State 

of Progress each filed a Notice of Appeal.  New Union contested the court’s order with respect to 

its holding that New Union lacked standing to challenge the permit issued by the United States 

Army Corps of Engineers (COE) to the Department of Defense (DOD) pursuant to the CWA. 

New Union also contested the Office of Management and Budget (OMB)’s dispute resolution 

between the Environmental Protection Agency (EPA) and the Army Corps of Engineers. 

 The State of Progress contests the decision of the District Court regarding the COE’s 

jurisdiction to issue the permit under the CWA Section 404 because it contends that Lake Temp 

is not navigable water. 

 The State of New Union seeks review under 28 U.S.C. § 1331 and the Administrative 

Procedure Act (APA), 5 U.S.C. § 702, of an individual permit issued by Army Corps of 

Engineers (COE), under the authority of section 404 of the Clean Water Act (CWA) to the U.S. 

Department of Defense (DOD) to discharge a slurry of spent munitions into Lake Temp. New 
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Union argues that any permit for the discharge must be issued by the Administrator of the U.S. 

Environmental Protection Agency (EPA) pursuant to her authority to issue permits for the 

discharge of pollutants under CWA Section 402, 33 U.S.C. § 1342, rather than by the COE under 

section 404. The State of Progress, within whose boundaries the permitted activities will take 

place, has intervened.  New Union, the United States, and the State of Progress have filed 

motions for summary judgment.  New Union seeks a ruling that the 404 permit is invalid.  

SUMMARY OF ARGUMENT 

 New Union does not have standing to appeal the COE’s permit issuance for Lake Temp 

in the State of Progress.  It is wholly unable to meet the Lujan test for standing.  It has no special 

interest as an affected state nor can it demonstrate that it suffered an “injury in fact.” 

 New Union’s assertions are speculative regarding how the DOD’s slurry discharge will 

affect the Imhoff Aquifer.  Although it is undisputed that five percent of the Imhoff Aquifer is 

located in New Union, it cannot demonstrate an injury in fact.  It has not presented any evidence 

that pollutant will reach the edge of the aquifer nor has New Union shown that, if pollution were 

to reach the edge of the aquifer, the strength of the pollution.  Therefore, New Union is unable to 

support its allegations that it will suffer an actual injury as a result of the slurry being sprayed on 

the dry bed of Lake Temp.  Because New Union is unable to establish an injury, it is unable to 

establish causation.  Since it is unable to establish causation, it cannot provide a reason for 

redressibility. As a result, New Union is unable to meet the standards set forth in Lujan.   

 New Union is also unable to gain standing under the relaxed standard. It has no special 

position or interest in the DOD’s project as it relates to the aquifer because it owns very little of 

the territory to be affected. New Union’s assertion of quasi sovereign interest as parens patriae 
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also fails.  Its only citizen that could be affected by Lake Temp’s slurry discharge cannot satisfy 

the requirement of Article III. 

 The COE’s 404 permit is valid under the CWA because Lake Temp is a navigable water 

and the slurry discharge is a fill material. Lake Temp is navigable water because it meets the 

Article III standing requirement set forth by Congress and properly interpreted by the Supreme 

Court. This slurry discharge contains munitions which are statutorily defined as pollutants, just 

as the rock in Coeur. This slurry will function as a fill material because it will change the bottom 

elevation of Lake Temp by several feet.  Although the slurry is a pollutant, it is also a fill 

material; as a result, the COE properly issued a 404 permit.  

 OMB’s dispute resolution between EPA was to ensure that it did not violate the CWA. 

The OMB has a myriad of duties.  It is to assist the President “in supervising its administration in 

Federal agencies.” It also oversees and coordinates regulatory policies. The court has found 

OMB’s assistance to be unlawful when it displaces agencies responsibilities delegated by law.  

There are no standards to define the limits of the EPA’s discretion. The EPA is merely 

authorized by Section 404 that if it determined that there is an unacceptable adverse effect on 

municipal water supplies, inter alia, then it is authorized to veto a 404 permit. Even in those 

circumstances, the EPA is not mandated by Section 404 (c) to veto a permit issued by the COE. 

If EPA’s decision is subject to judicial review, it is not reversible because the Court’s holding in 

Coeur makes it in accordance with law and not arbitrary or capricious.  

STANDARD OF REVIEW 

 The standard of review is arbitrary and capricious. The finding of the lower court should not be 

disturbed unless it has no reasonable basis. Section 706(2)(A) of the Administrative Procedural 
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Act instructs courts reviewing regulation to invalidate any agency action found to be arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law.  

ARGUMENT 

I.  New Union does not have standing to appeal the COE’s permit issuance 

because it has no interest as an affected state or in capacity as parens patriae. 
 

Federal power is limited to the adjudication of cases and controversies.
2
 Standing is part 

of an “essential and unchangeable part of the case-or-controversy requirement of Article III.”  

DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 560 (2006). If a dispute is not a proper case or 

controversy, then the “courts have no business deciding it, or expounding the law in the course of 

doing so.” Id.  In order to demonstrate standing, a litigant must show that it has suffered an 

“injury in fact.”  

A. New Union has not suffered an injury in fact.  

 An injury in fact is defined as “an invasion of a legally protected interest which is (a) 

concrete and particularized, and (b) actual or imminent, not conjectural or hypothetical.” Lujan 

v. Defenders of Wildlife, 112 S.Ct. 2130, 2135 (1992). To survive a summary judgment motion, 

the party asserting standing must set forth by affidavit, or other evidence specific facts, to 

support their claim by concrete and particularized, actual or imminent invasion of a legally 

protected interest. Id. at 2135. 

New Union cannot demonstrate that it suffered an injury in fact with regard to that part of 

the Imhoff Aquifer located within New Union. Although the lake is not far from New Union’s 

border, Lake Temp at its highest water level is wholly within the State of Progress. The Imhoff 

Aquifer is located almost one thousand feet below Late Temp. Ninety-five percent of the Aquifer 

                                                 
2
 House. The United States Constitution. Retrieved Nov. 15, 2011. 

http://www.house.gov/house/Constitution/Constitution.html 
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is located within Progress, wholly under the boundaries of the military reservation, and only five 

percent of the Aquifer is located within New Union.  

Although New Union has presented circumstantial evidence that contaminated water 

from the permitted activity will enter the Imhoff Aquifer because the land between the lakebed 

and the aquifer is primarily unconsolidated alluvial fill, New Union has presented no evidence as 

to when the pollution will reach the edge of the aquifer beneath New Union, the strength of the 

pollution when it reaches the edge, or even that it will reach the edge. Moreover, New Union has 

admitted that the timing and severity of the pollution’s impact on the portion of the Imhoff that 

underlies New Union depends on several currently unknown factors, such as the direction and 

rate of flow of groundwater in the aquifer. New Union cannot claim a particularized and concrete 

injury if it is yet to ascertain that an injury has occurred.  

There is no indication in New Union’s standing declarations and argument to support the 

fact that it will suffer an actual injury as a result of fill material being poured into Lake Temp. 

The information needed to prove the movement of pollutants in the Imhoff Aquifer can only be 

established by drilling and sampling from a grid of monitoring wells. However, if installation of 

such a grid began today, conclusive results would most likely not be available until after the 

permitted activity begins. 

The imminence requirement in standing can be somewhat elastic, it can also be stretched 

beyond the breaking point as New Union is attempting in this instance. New Union cannot 

ascertain that the injury is immediate or imminent because it does not have the right equipment 

to establish its injury. New Union claims it is willing to install and operate the wells and to 

collect the data that will establish its injury but has not filed an application with DOD to install 

monitoring wells. DOD also responds that New Union admits its injury, if there is one, is 
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susceptible to proof, and that New Union is capable of developing that proof but has not done so. 

There is no evidence that pollution of groundwater owned or regulated by New Union is 

imminent or will ever happen.  

As a result, New Union’s injury is merely conjectural and it cannot meet the injury in fact 

requirement of standing.  

1. Because New Union is unable to establish an injury, causation 

cannot be established. 

 New Union bears the burden of alleging an injury that is fairly traceable to the Appellee. 

There must be a causal connection between the injury and the conduct complained of the injury 

has to be fairly traceable to the challenged action of the defendant, and not the result of the 

independent action of some third party not before the court. Lujan, 112 S.Ct. 2130, 2135. New 

Union cannot trace its injury back to the actions of the Appellee. Since New Union cannot allege 

an injury, we cannot establish causation.  

2. Because New Union is unable to establish an injury, there is 

nothing for this court to redress. 

 Standing requires that it must be likely as opposed to merely speculative that the injury 

will be redressed by a favorable decision.  Id. 

 In the present case, redressability is unlikely to address New Union’s injury because New 

Union will never be able to assert an injury that requires redressability. DOD stated that it 

completed an Environmental Impact Statement (EIS) on the project under the National 

Environmental Policy Act
3
 in 2002 and that New Union did not comment on or object to either 

the scoping of EIS or the final EIS on any basis, including the concerns regarding the aquifer. 

The COE followed its normal procedures in terms of public notice at all stages of its NEPA 

activities, and all of the facts regarding the lake and the aquifer mentioned in this decision were 

                                                 
3
 42 U.S.C. § 4321-4370H 
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mentioned in the EIS. As a result of New Union’s delay, it is now time-barred from objecting to 

and estopped from raising issues here that could have been dealt with in the EIS.  

New Union has to show to this court that DOD will be willing to allow its objection to 

the EIS. Given that DOD has stated that New Union is now time-barred from objecting to the 

EIS, New Union is estopped from raising issues here that could have been dealt with in the EIS.  

 New Union is unlikely to establish a concrete or particularized injury because it will be 

unable to install and operate the wells to collect data that will prove its injury. New Union avers 

that it is unlikely to install the wells without permission from DOD, and DOD is unlikely to issue 

such a permit. Therefore, there is certainly nothing for this court to redress because New Union 

cannot assert an injury in fact.    

 B. New Union’s claim fails under the relaxed standard as an affected state.  

 New Union argues it has a special interest as an affected state, subjecting it to more 

favorable test for standing under Massachusetts v. EPA, 549 U.S. 497, 518-20 (2007). In 

Massachusetts, the Court held that the state of Massachusetts had standing to petition for review 

to challenge the EPA to regulate greenhouse gases. Id. at 498.  

 In Massachusetts, the Court granted the state of Massachusetts standing despite being 

unable to properly satisfy the three requirements of Article III stated in Lujan. The Court 

changed the rule before determining whether Massachusetts could meet the Article III test.  Id. at 

536. The Court asserts that States are not normal litigants for the purposes of invoking federal 

jurisdiction, and that given Massachusetts stake in protecting its quasi-sovereign interests, the 

Commonwealth is entitled to special solicitude in our standing analysis. Id. at 536.  

 In Massachusetts, the Commonwealth asserted loss of coastal land as the injury in fact. 

Id. at 540. Massachusetts was able to assert its particularized injury as its loss of coastal land. As 
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to actual injury, the Court stated that even though Massachusetts actual injury is pure conjecture, 

the Court observes that global sea levels rose somewhere between 10 and 20 centimeters over the 

20
th

 century as a result of global warming and that these rising seas have begun to swallow 

Massachusetts coastal lands. Id. at 541.  

 Even though the Court granted Massachusetts a relaxed standard for the standing 

requirement, New Union cannot gain standing by purporting the relaxed standard. The state of 

Massachusetts has a special position and interest because it actually owns a great deal of the 

territory alleged to be affected by the lack of EPA regulation. Id. at 498. Ninety-five percent of 

the aquifer is located within Progress, wholly under the boundaries of the military reservation, 

and only five percent of the aquifer is located within New Union.   

 Massachusetts was also able to show a causal connection between its injury and the lack 

of new motor vehicle greenhouse gas emission standards, and that the promulgation of such 

standards would likely redress the injury. Id. at 542. Even though the Court stated that 

Massachusetts was unable to trace their alleged injuries back through complex web to the 

fractional amount of global emissions that might be limited with EPA standards, Massachusetts 

was able to show proof of the relationship between its injury and EPA’s failure to promulgate 

new motor vehicle greenhouse gas emission standards as simple and direct. Id. at 544. 

Massachusetts also showed that domestic motor vehicles emit carbon dioxide and other 

greenhouse gases, world-wide emissions of greenhouse gases contribute to global warming and 

therefore also to Massachusetts alleged injury. Id. at 544.  

 Finally, Massachusetts was able to show that EPA regulations will reduce greenhouse 

gases. Even though the Court acknowledges that developing countries such as China and India 

are poised to increase greenhouse gas emissions substantially over the next century, 
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Massachusetts addressed this uncertainty by contending that if the United States takes steps to 

reduce motor vehicle emissions, other countries are very likely to take similar actions regarding 

their own motor vehicles using technology developed in response to the U.S. program. Id. at 546.  

New Union is different from Massachusetts because New Union is unable to establish a 

particularized injury, causation, and redressability. The Court’s opinion is Massachusetts was 

based on the fact that Massachusetts relied on a 150-year global phenomenon and certain 

scientific discoveries that can only be proven in the future. Id. at 545. As a result, the Court 

deemed appropriate to grant Massachusetts a relaxed standing requirement. New Union does not 

come close to any of the Article III standing requirement. New Union cannot allege it has 

suffered a concrete and particularized injury that is either actual or imminent, that the injury is 

traceable to the Appellee, and that a favorable decision will likely redress the injury. Therefore, it 

is unable to meet the relaxed standard for standing. 

C.  New Union cannot meet the parens patriae standard because its only citizen 

affected is unable to meet the Article III requirement.  
 

A state asserting quasi-sovereign interest as parens patriae must still show that its 

citizens satisfy the requirements of Article III. Massachusetts, 547 U.S. 538. In the context of 

parens patriae standing, the State must express a quasi-sovereign interest, such as its “interest in 

the health and well-being, both physical and economic, of its residents in general.” Alfred L. 

Snapp & Sons, 458 U.S. 592, 593 (1982). The state’s ability to sue in its parens patriae capacity 

does not negate the need to show injury, causation, and redressability in order to satisfy the 

requirements of Article III. Although more must be alleged than injury to an identifiable group of 

individual residents, the indirect effects of the injury must be considered as well in determining 

whether the State has alleged injury to a sufficient segment of its population. Id. at 593.   
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 Dale Bompers is New Union’s only citizen residing above the Imhoff Aquifer that could 

be affected by the discharge of fill material into Lake Temp. Mr. Bompers operates and resides 

on a ranch above the Imhoff Aquifer in New Union.  Although he presents no proof of loss of 

property value, Mr. Bompers claims the value of his ranch will be diminished if the Imhoff 

Aquifer below his ranch is contaminated by the permitted discharge.  

Additionally, Mr. Bompers cannot claim an injury regarding discharge related to the 

Section 404 permit because he does not presently use the Imhoff Aquifer.  In its current state, the 

aquifer it is not potable or fit for agricultural use without treatment. Under the New Union statute 

regulating use of groundwater, Bompers could not withdraw groundwater from the aquifer 

without a permit from the New Union Department of Natural Resources (DNR). Under the 

statute, no one has rights in groundwater unless and until the DNR issues a withdrawal permit. 

 Mr. Bompers, nor any other individual, have been issued with respect to the Imhoff 

Aquifer. Therfore, New Union does not have derivative standing under a parens patriae theory. 

II.  COE had jurisdiction to issue a section 404 permit for the addition of fill to Lake 

 Temp because Lake Temp is a navigable water and the slurry is fill material. 

  

 The Clean Water Act establishes strict guidelines that regulate the discharge of 

pollutants into the navigable waters of the United States. The discharge of any pollutant by any 

person is unlawful unless otherwise permitted by the statute. Congress’s objective in enacting the 

CWA was to “restore and maintain the chemical, physical, and biological integrity of the 

Nation’s waters.” CWA § 101, 33 U.S.C. § 1251(a).  

A. Lake Temp is a “navigable water.” 

 “Navigable waters” are defined as “the waters of the United States, including the 

territorial seas.” 33 U.S.C § 1362(7). The CWA does not define the term “waters of the United 
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States,” but the EPA and COE have done so in 33 C.F.R. §328. COE defines “waters of the 

United States” as all interstate waters including interstate wetlands.  

The Supreme Court has held that when a majority of the Supreme Court agrees only on 

the outcome of a case and not on the grounds for that outcome, the holding of the Court may be 

viewed as that position taken by those members who concurred in the judgments on the 

narrowest grounds. Mark v. United States, 430 U.S. 188 (1977). The Eight Circuit stated that 

most of the circuits that have considered Rapanos concluded that Justice Kennedy’s opinion 

constitutes the narrowest holding. United States v. Bailey, 571 F.3d 791 (8
th

 Cir. 2009). 

Progress argues that intermittent bodies of water are not navigable, citing Rapanos v 

United States, 547 U.S. 715 (2006). However, Justice Scalia’s plurality opinion in Rapanos does 

not apply to the present case. The application of “water of the United States” became even more 

difficult after Rapanos. The holding of the court in Rapanos is unclear because the Justices split 

4-1-4 in their majority, concurring, and dissenting opinions. The plurality opinion delivered by 

Justice Scalia requires two findings: (1) that the adjacent channel contains a water of the United 

States (i.e., a relatively permanent body of water connected to traditional interstate navigable 

waters); and (2) that the wetland has a continuous surface connection with that water, making it 

difficult to determine where the water ends and the wetland begins. Id. at 717. In the dissenting 

opinion, Justice Breyer stated that the wetlands at issue are within COE jurisdiction because the 

authority of COE under the CWA extends to the limits of Congressional power to regulate 

interstate commerce. Id. at 810. Justice Breyer also noted that all four dissenters would uphold 

COE jurisdiction in cases that satisfy either the plurality’s or Justice Kennedy’s test. Id. at 810. 

In his concurring opinion, Justice Kennedy concluded that the Sixth Circuit correctly recognized 
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that a water or wetland constitutes “navigable waters” under the Act if it possesses a significant 

nexus to waters that are navigable in fact or that could reasonably be so made. Id. at 717. 

 In U.S. v. Robinson, 505 F.3d 1208 (11
th

 Cir. 2007), the Eleventh Circuit held that water 

can only be navigable under CWA if it possesses a significant nexus to waters that are or were 

navigable in fact, and a continuous or intermittent flow into a navigable-in-fact body of water 

would be sufficient to bring creek within the reach of the CWA. The Seventh Circuit concluded 

that the narrowest opinion is the one least restrictive of federal authority to regulate and that as a 

practical matter the Kennedy concurrence is the least common denominator. U.S. v. Gerke 

Excavating, Inc. 464 F.3d 723 (7
th

 Cir. 2006).  

Like the Eleventh and the Seventh Circuit held that Justice Kennedy’s test constitutes the 

narrowest holding in Rapanos, this court should apply the significant nexus test to determine 

whether Lake Temp is navigable. Moreover, the dissent in Rapanos stated that either the 

plurality’s or Justice Kennedy’s test should be applied. Rapanos, 547 U.S. 715 at 810. Other 

courts have also followed the dissent’s instructions to find jurisdiction if either the plurality’s test 

or Justice Kennedy’s test is met. In U.S. v. Johnson, 467 F.3d 56 (1
st
 Cir. 2006), the First Circuit 

held that United States could assert jurisdiction over sites in question by meeting the standard set 

forth by Justice Kennedy in Rapanos, or by meeting standard set forth by plurality in same case.  

EPA and COE have interpreted the CWA jurisdiction following the U.S. Supreme 

Court’s decision in Rapanos. COE stated that the agency will apply the significant nexus 

standard if a significant nexus analysis will assess the flow characteristics and functions of the 

tributary itself and the functions performed by all wetlands adjacent to the tributary to determine 
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if they significantly affect the chemical, physical and biological integrity of downstream 

traditional navigable waters.
4
 

 Lake Temp is navigable water when we apply the significant nexus test. Justice Kennedy 

stated that Congress enacted the law to restore and maintain the chemical, physical, and 

biological integrity of the Nations water, and it pursued that objective by restricting dumping and 

fillings in waters of the United States. Rapanos, 547 U.S. at 717. Justice Kennedy stated that 

wetlands possess the requisite nexus, and thus come within the statutory phrase “navigable 

waters,” if the wetlands, alone or in combination with similarly situated lands in the region, 

significantly affect the chemical, physical, and biological integrity of other covered waters 

understood as navigable in the traditional sense. Id. at 717. Accordingly, Lake Temp is a wetland 

that possesses the requisite nexus, and thus come within the statutory phrase because it 

significantly affects the chemical, physical, and biological integrity of other covered waters 

understood as navigable in the traditional sense.  

 Progress further argues that Lake Temp is not used in interstate commerce, except in its 

role as a stopover for migratory birds. Progress contends that is not a basis for categorization as 

navigable water under Solid Waste Authority of Northern Cook County v. COE, 531 U.S. 159 

(2001). However, this case defers from Solid Waste in that the ponds at issue in Solid Waste 

were from less than an acre to several acres in surface area and from a few inches deep to several 

feet deep; therefore, they were isolated and had no connection to navigable waters. Id. at 161. 

The Court further stated in Solid Waste that it was not following ruling in U.S. v. Riverside 

Bayview Homes because the disposal site at question in Solid Waste was just an abandoned sand 

and gravel pit with excavation trenches that had evolved into permanent and seasonal ponds. 

                                                 
4
 EPA and U.S. Army Corps of Engineers. Clean Water Act Jurisdiction. Retrieved 11/15/2011. 

http://www.epa.gov/owow/wetlands/pdf/RapanosGuidance6507.pdf 
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Lake Temp is up to three miles wide and nine miles long during the rainy season in wet years, 

much smaller during the dry season, and wholly dry approximately one out of five years. Lake 

Temp is several square miles, while the largest pond in Solid Waste was only several acres. 

 The Supreme Court has held that COE definition of waters as including wetlands 

adjacent to navigable waters, even if not inundated or frequently flooded by the navigable water, 

was reasonable under the statutory authority. U.S. v. Riverside Bayview Homes, Inc. 474 

U.S.121 (1985). In Rapanos, Justice Kennedy reemphasized the ruling of the Court in Riverside 

and stated that Solid Waste does not overrule Riverside.  

 The Seventh Circuit stated that it is reasonable to interpret the regulation as allowing 

migratory birds to be that connection between a wetland and interstate commerce. Hoffman 

Homes Inc., v. EPA, 999 F.2d 256 (7
th

 Cir. 1993). The court stated that evidence that migratory 

birds actually use the water should be sufficient for interstate commerce. Id. at 262. There is 

enough evidence in the present case to show that migratory birds actually use Lake Temp during 

migration seasons. When the lake holds water during migration season, ducks have historically 

used it as a stopover in their migration from the Arctic to southern climes and back. Hundreds, 

perhaps thousands of duck hunters also used it over at least the last one hundred years; most have 

been residents of Progress but about a quarter were from out of state.    

 Lake Temp is also navigable water because it has been part of the highway of interstate 

commerce for interstate hunters, who not only have hunted from the shores of the lake for over 

one hundred years, but also have hunted from boats and canoes on the lake and have rowed or 

paddled across the lake to hunt from the shore opposite the highway.  
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 The Supreme Court has construed the Commerce Clause broadly to authorize regulations 

conducted wholly within a state that, taken alone or in the aggregate, substantially affect 

interstate commerce. United States v. Lopez, 514 U.S. 549 (1995). 

 The Fifth Circuit has held that navigable waters of the United States are those waters 

capable, in fact, of navigation in interstate travel or commerce, and distinctions between natural 

and man-made bodies of water are immaterial. Sanders v. Placid Oil Co. 861 F.2d 1374 (5
th

 Cir. 

1988).  

 The Seventh Circuit stated in U.S. v. Byrd, 609 F.2d 1204 (7
th

 Cir. 1979) that COE 

extended its control to other navigable waters newly defined to include intrastate lakes that are 

utilized by interstate travelers for water-related recreational purposes and freshwater wetlands 

that are contiguous or adjacent to other navigable waters including such intrastate lakes.  

 33 CFR § 328(a) (3) states that that the term waters of the United States means all other 

waters such as interstate lakes, rivers, streams (including intermittent streams), mudflats, 

sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, the 

use, degradation or destruction of which could affect interstate or foreign commerce including 

any such waters: (i) Which are or could be used by interstate or foreign travelers for recreational 

or other purposes. As stated earlier, the Seventh Circuit has held that an agency’s construction of 

its own regulation binds a court in all but extraordinary cases. HomeMakers 832 F.2d 408. 

Therefore, this court should give difference to COE’s definition of “waters of the United States” 

and assert that it includes intermittent waters that could be used by interstate or foreign travelers 

for recreational or other purposes.  

 Duck hunters from Progress and about a quarter from out of state have used Lake Temp 

for years. A Progress state highway runs along the southern side of Lake Temp, at the edge of the 
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military reservation and within one hundred feet of the shore when the lake is filled to its historic 

high. The state highway intersects with several of the roads that lead into New Union. Progress 

might claim that when the lake became part of a military reservation in 1952, DOD posted signs 

along both sides of the highway at intervals of one hundred yards, twenty-five feet from the edge 

of the road; warning of danger and that entry was illegal.  

 However, there are clearly visible trials leading from the road to the lake and they show 

signs of rowboats and canoes being dragged between the highway and the lake. The sign is only 

a security measure usually found around DOD properties. DOD has knowledge that people 

continue to use the lake for hunting and bird watching, and has made no attempts to stop them. 

The lake has not been fenced from the highway, and DOD had taken no measures beyond the 

signs to restrict public entry. At such, Lake Temp fits within the boundaries of a lake used for 

interstate hunting.  

 The Seventh Circuit noted that several circuit courts have found dammed waterways 

navigable for jurisdictional purposes are easily distinguished by the fact that the waterway in 

question formed the border between two states, thereby rendering it capable of supporting 

interstate commerce despite the existence of artificial dams blocking downstream flow. Weaver 

v. Hollywood Casino-Aurora, Inc. 255 F.3d 379 (7
th

 Cir. 2001).  

 Although Lake Temp at its highest water level is wholly within the State of Progress, the 

Imhoff Aquifer underneath the lake extends into New Union. A progress state highway runs 

along the southern side of Lake Temp, at the edge of the military reservation and within one 

hundred feet of the shore when the lake is filled to its historic high. The state highway intersects 

with several roads that lead into New Union. The Imhoff Aquifer underneath Lake Temp formed 

the border between two states, thereby rendering it capable of supporting interstate commerce.  
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 The lower court held that the size and use in interstate commerce of Lake Temp differ 

greatly from the size and use of the ponds in Solid Waste, making that decision distinguishable. 

Like the lower court held that Lake Temp is well within the description of water bodies that have 

traditionally been held navigable because of use by interstate travelers, this court should hold 

that Lake Temp is a water of the United States and subject to the jurisdiction of CWA § 404.  

 If this court does not find Lake Temp navigable under Justice Kennedy’s significant 

nexus test and interstate commerce, this court should remand to the lower court for more 

clarification on the eventual flow of water that reaches the Imhoff Aquifer. The Imhoff Aquifer 

located beneath Lake Temp could provide an underground flow of water that is part of the waters 

of the United States.  

 Legal definition of navigable waters or waters of the United States includes any 

waterway within United States and also normally dry arroyos through which water may flow, 

where such water will ultimately end up in public waters such as river and stream, tributary to a 

river or stream, lake, reservoir, bay, gulf, sea, or ocean either within or adjacent to the United 

States. U.S. v. Phelps Dodge Corp., 391 F.Supp. 1181 (Dist. Ct. Ariz. 1975) 

 The Ninth Circuit has held that a pond created when rock quarry pit filled with water was 

“water of the United States,” protected by CWA; pond was part of larger wetland that was 

adjacent to navigable river, and pond had substantial nexus to river, since pond waters seeped 

into river through aquifer lying under pond and river, significantly affecting physical, biological, 

and chemical integrity of river. Northern California River Watch v. City of Healdsburg, 496 F.3d 

993 (9
th

 Cir. 2007). 

 The Tenth Circuit have held that  there was service connection between gully and 

navigable-in-fact streams, that both flowed for period after time of discharge of pollutants into 
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water, and that flow continued regularly through underground aquifers fed by surface flow into 

navigable-in-fact streams, was sufficient to support decision of administrator of Environmental 

Protection Agency that gully and creek were “waters of the United States” within meaning of 

Clean Water Act [33 U.S.C.A. § 1251 et seq.]. Federal Water Pollution Control Act 

Amendments of 1972, § 101 et seq., as amended, 33 U.S.C.A. § 1251 et seq. Quivira Min. Co. v. 

U.S.E.P.A, 765 F.2d 126 (10
th

 Cir. 2003).  

 The Tenth Circuit have held that COE interpretation of waters of the United States, as 

used in CWA, to include tributaries of navigable waters was a permissible construction; 

connection between tributaries and downstream navigable waters established sufficiently the 

significant nexus required for jurisdiction under CWA. U.S. v. Hubenka 438 F.3d 1026 (10
th

 Cir. 

2006).  

 In North Carolina Shellfish Growers Ass’n v. Holly Ridge Associates, LLC., 357 N.C 

1429 (E.D.N.C. 2003), the court held that ditches on tract of land that flowed into navigable 

tributary of traditional navigable water were waters of the United States, subject to pollution 

discharge permit and fill discharge permit requirements of Clean Water Act.  

  Surface water flows into Lake Temp from an eight hundred square mile watershed of 

surrounding mountains. The Imhoff Aquifer is located almost one thousand feet below Lake 

Temp. The Aquifer is more extensive than the lake at its great extent of up to three miles wide 

and nine miles long during the rainy season in wet years. Although there is no outflow from the 

lake, water slowly flows downhill from the Aquifer. An aquifer is a geologic formation that will 

yield water to a well in sufficient quantities to make the production of water from this formation 

feasible for beneficial use; permeable layers of underground rock or sand that hold or transmit 
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groundwater below the water table.
5
 Since the water in an aquifer cannot flow straight down, it 

moves sideways, but still downhill.
6
 In effect, this makes an aquifer an underground stream.

7
 

Because an aquifer is underground, its water fills the tiny spaces between particles of rock, dirt, 

and clay, making the water in an aquifer flow downhill very slowly.
8
 “An aquifer is a saturated 

geologic formation that will yield a usable quantity of water to a well or spring”.
9
  

 Although CWA only applies to surface water, the nature and structure of the Imhoff 

Aquifer should not be neglected. The facts of this case do not specify the flow of water inside the 

Imhoff Aquifer or the eventual destination of any water that passes through the Aquifer. We have 

asserted evidence that shows that water from an aquifer could eventually end up in navigable 

waters. At such, this court should remand to the lower court based on the lack of information on 

the eventual flow of water in the aquifer.  

 If there is a close nexus between the water in the aquifer and navigable water, the aquifer 

should also be deemed navigable water according to Justice Kennedy’s test significant nexus 

test. COE has interpreted the significant nexus test to include consideration of hydrologic and 

ecologic factors.
10

 The Imhoff Aquifer could provide a continuous flow of water from Lake 

Temp because water from the aquifer slowly flows back into a well of spring. Therefore, Lake 

Temp will fall within the court’s interpretation of navigable water since the Imhoff Aquifer is 

located beneath Lake Temp.  

  

                                                 
5
 Eckhardt, G. Glossary of Water Resource Terms. The Edwards Aquifer Website. Retrieved 

11/25/11 from http://www.edwardsaquifer.net/glossary.html 
6
 Cave, C. How a River Flows. http://chamisa.freeshell.org/flow.htm 

7
 Cave, C. supra at note 3 or Id. at 3 

8
 Id. at 3 

9
 Issaquah. Basic Ground Water Hydrology. Retrieved 11/25/2011. 

http://www.issaquah.org/comorg/gwac/hydro.htm 
10

 EPA and Army Corps of Engineers, supra at 3 
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 B.  Because slurry discharge is fill material, the COE has the sole authority to  

  regulate. 

 

 Congress has allocated permitting responsibilities for the Clean Water Act to two 

executive agencies, the EPA and the COE.  The EPA’s permit authority comes from Section 402 

and applies to the discharge of pollutants except as provided in Section 404. 33 U.S.C. § 1342. 

Section 404 authorizes the COE to issue permits for the “discharge of dredged or fill material.” 

The EPA is prohibited from issuing a permit for fill material. Coeur Alaska v. Southeastern 

Alaska Conservation Council, 557 U.S. 261 (2009).  However, the COE does not operate 

completely independently of the EPA’s regulatory scheme, as it is regulated and supervised by it. 

The regulations regarding fill material permits are promulgated by the EPA Administrator. 33 

U.S.C. § 1344(b)(1). Additionally, the EPA retains the right to veto any permit issued under 

certain circumstances
11

. 33 U.S.C. § 1344(c). These regulations and requirements bring the 

permitting requirements under the “supervision and direction of the Administrator” which 

ensures that EPA responsibilities to protect human health and the environment are carried out. 

EPA Order 1110.2  

 Discharge of any pollutant is forbidden unless it is in compliance with the CWA.  

However, the CWA allows discharge of fill material which includes “slurry.” Id. The Corps and 

the EPA agree that slurry meets their definition of “fill material.” Coeur Alaska, 557 U.S. 261. 

Any pollutant that “changes the bottom elevation of a water body for any purpose” is defined as 

fill material. 40 C.F.R. 232.2.  The CWA defines a broad range of substances as pollutant.  This 

definition includes “rock” and “munitions” as pollutants without making any distinction in the 

severity of the pollutant. See 33 U.S.C. 1362(6).   

                                                 
11

 “unacceptable adverse effect on municipal water supplies, shellfish beds, and fishery areas(including spawning 

and breeding areas), wildlife, or recreational areas.” 
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 In Coeur Alaska v. Southeastern Alaska Conservation Council, the Court recognized that 

even if what is contained in slurry is defined as a pollutant, the slurry discharge is still governed 

by a section 404 permit. 557 U.S. 261. Coeur Alaska wanted to operate the gold mine using a 

“froth flotation technique.” Id.  This technique would produce waste in the form of slurry, a rock 

and water mixture. The slurry was to be disposed of in a two-step process.  The first step was to 

pump the slurry into a nearby lake. The second step was to discharge purified water into a 

downstream creek. Coeur obtained a Section 404 permit from the COE for the slurry discharge 

into the lake.  Coeur obtained a Section 402 permit from the EPA for the discharge of water into 

the creek. 

 Several environmental groups sued the COE under the Administrative Procedure Act 

stating that the 404 permit was not “in accordance with law.” Coeur should have sought a 402 

permit for the discharge of slurry and that this discharge would have violated the 306 (b) of the 

CWA. 

 The Court reasoned that the language of Section 402(a) forbids the EPA to issue permits 

for fill material because it is under the COE’s authority under Section 404.  The EPA’s 

regulation proves this point by providing that “discharges of fill material . . . are regulated under 

section 404.” Id. The Court noted that the COE’s authority to issue permits is not unchecked. 

The EPA has the statutory authority to veto the Corps permit and prohibit discharge, if it found 

the plan to have “an unacceptable adverse effect on municipal water supplies, shellfish beds, and 

fishery areas . . ., wildlife, or recreational areas.” Id. Under the Administrative Procedure Act, if 

an interpretation is not “plainly erroneous or inconsistent with the regulation” then it cannot be 

overturned by the courts. Id.  Therefore, the Court held that “[t]he Corps, not the EPA, has 

authority to permit the slurry discharge.” Id.  
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 In the present case, the DOD proposes to construct a facility on the shore of Lake Temp. 

This proposed facility will receive and prepare munitions for discharge into the lake.  The 

munitions will be liquid, semi-solid, granular, and solids.  The liquid, semi-solid, and granular 

munitions will be mixed with chemicals to assure that they are not explosive.  The solids, which 

are primarily metals, will be ground and pulverized.  Water will be introduced to both types of 

waste to create a slurry. This slurry will be sprayed from a movable multi port pipe onto the 

portions of the lake that are dry.  As a result of the arid climate of the location, the slurry will dry 

out soon after contact.  The continual deposit of the slurry will result in the lakebed being raised 

by several feet.  The DOD’s estimates indicate that at the end of the project, the lake’s top water 

elevation will be six feet higher and its surface area will be two square miles larger than at the 

present time.  

 Similarly to Coeur, the DOD’s discharge into the lake is slurry.  This slurry discharge 

contains munitions which are statutorily defined as pollutants, just as the rock in Coeur. This 

slurry will function as a fill material because it will change the bottom elevation of Lake Temp 

by several feet.  Although the slurry is a pollutant, it is also a fill material, as a result, the COE 

properly issued a 404 permit.  

 New Union seeks to distinguish Coeur for three reasons.  First, the material discharged in 

Coeur was crushed rock an inert material that is more of a fill than a pollutant, whereas here the 

material discharged will be spent munitions. Second, the lake in Coeur served the purpose of a 

treatment pond that otherwise would have to be constructed, with a greater environmental 

detriment whereas Lake Temp is not serving as a treatment alternative. Finally, New Union seeks 

to distinguish Coeur because the COE made its decision as an uninterested regulator while here 

the COE is an interested subsidiary of the permit applicant. 
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  New Union’s arguments are all against the statutory intent of the Clean Water Act.  The 

“inert fill” distinction New Union asks the court to make is a false one.  Section 502(6) defines 

rock and munitions both as pollutants and makes no distinction between them.  Therefore, under 

the statutory construction they should be treated the same. The fill material is both a pollutant 

and fill material.  But as long as it is fill material, the Court has held that a Section 404 permit is 

required. 

  The COE does not operate independently of the EPA’s regulatory scheme.  Because the 

EPA administrator sets fill material permit requirements, these requirements must be in 

compliance with the EPA mission and guidelines which would include exploring the best options 

for discharge.  If the EPA did not do so, this defect is for either Congress to address by changing 

the rules and regulations or the Executive branch in accordance with its Article II 

responsibilities.  

 New Union’s conflict of interest argument is also against the statutory intent of the Clean 

Water Act.  The Clean Water Act has specifically stated an exception under Section 402 that 

excludes permits for dredged or fill material
12

 or aquaculture projects under Federal or State 

supervision
13

.  If Congress intended to exclude an entity from issuing a permit for a interested 

subsidiary of the permit applicant, then it would have drafted that requirement as apart of the 

statute.  Since that is against the statutory intent, New Union’s argument is improper.  

 As a result, the COE’s issuance of a Section 404 permit for the discharge of munitions 

slurry into Lake Temp is in accordance with the Clean Water Act because the slurry is a fill 

material.  This issuance is in accordance with the Court’s holding in Coeur.  

 

                                                 
12

 33 U.S.C. § 1344, Permits for Degreged or Fill Material 
13

 33 U.S.C. § 1328, Aquaculture 
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III.  OMB’s dispute resolution between EPA was to ensure that it did not violate the 

 CWA. 

 

 The OMB has a myriad of duties. It is to assist the President “in supervising its 

administration in Federal agencies.”  It also oversees and coordinates regulatory policies.  The 

court has found OMB’s assistance to be unlawful when it displaces agencies responsibilities 

delegated by law.  See Environmental Defense Fund v. Thomas, 627 F. Supp. 566 (D.D.C. 

1986).   

 A.  EPA’s decision not to veto the COE’s issuance of the Section 404 permit was  

  discretionary and not subject to judicial review. 

 

 Administrative Procedure Act, 5 U.S.C. §§ 701-706, precludes judicial review of final 

agency action including refusals to act when review is “committed to agency discretion by law.” 

Heckler v. Chaney, 470 U.S. 821, 826 (1985). Agency discretion applies when the substantive 

statute leaves the courts with no law to apply.  Id. In order to make the decision of whether there 

is law to apply, the courts must look at the statute to see if Congress has provided law to apply. 

Id. at 834.  When an agency fails to execute laws enacted by Congress, it can be enjoined by the 

courts. Environmental Defense Fund, 627 F. Supp at 568.  If the OMB encroaches upon the 

independence and expertise of EPA, only then is its exercise is “incompatible with the will of 

Congress and cannot be sustained as a valid exercise of the President’s Article II powers.” Id. at 

571.  

 Courts may require the agency to follow law, pursuant to 5 U.S.C. § 701 (a)(2), if 

Congress indicated intent to circumscribe agency enforcement discretion with “meaningful 

standards which define the limits of that discretion.” Heckler, 470 U.S. at 834. However, if these 

standards are not met then an agency’s refusal to institute proceeds is a decision “committed to 

agency discretion by law.” Id. at 835. 
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 In Heckler, the Court recognized that “an agency’s decisions not to. .  . enforce . . . is a 

decision generally committed to an agency’s absolute discretion.” 470 U.S. at 831. The Court 

noted that it is generally unsuitable for judicial review of agency decisions to refuse 

enforcement. Id. An agency’s decision not to enforce involves “complicated balancing of a 

number of factors.” Id.  These factors make the agency “better equipped than the courts to deal 

with the many variables involved in the proper order of its priorities.” Id.  

 Because the executive is “charged by the Constitution to ‘ensure that the laws are 

faithfully executed,” an agency’s refusal to institute proceedings is of the “special province of 

the Executive Branch.” Id. at 832. Deference must be given to the “authority of the President to 

control and supervise executive policy making.” Environmental Defense Fund, 627 F. Supp. at 

570. (citation omitted). Therefore, an agency’s decision not to take enforcement action should be 

presumed immune from judicial review under 701(a)(2). This presumption may only be rebutted 

where the “substantive statute has provided guidelines for the agency to follow in exercising its 

enforcement powers.” Heckler, 470 U.S. at 833. 

  In Environmental Defense Fund, the D.C. Circuit recognized the limits of the OMB’s 

power. 627 F. Supp. 566. The Environmental Defense Fund (“EDF”) filed an action against the 

EPA to promulgated regulations in accordance with 42 U.S.C. § 6924(w). Id. at 567. EDF 

contended that EPA’s ability to promulgate was prevented by OMB’s unlawful interference. Id.  

As a result, the EDF sought injunctive relief against OMB to prevent similar interference in the 

future. Id.  

 The statute’s text provided that “not later than March 1, 1985, the [EPA] Administrator 

shall promulgate final permitting standards under this statute.” Id. The court found that the EPA 

failed to comply with its non-discretionary duties and that it could compel the EPA to perform 
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them. Id. at 568-69. The court recognized that the OMB had no authority to prevent an agency 

from complying with statutory regulations. Therefore, the court held that it had jurisdiction to 

grant injunctive relief against governmental agencies in order to insure that other “officials 

acting outside the scope of their authority. . . did not interfere with a regulatory agency in the 

performance of non-discretionary duties imposed on it by statute.”  

 Section 404 (c) of the Clean Water Act specifies, “[t]he Administrator
14

 is authorized to 

prohibit the specification . . . of any defined area as a disposal site.” (emphasis added) He is also 

“authorized to deny or restrict the use of any defined area for specification . . . as a disposal site.” 

(emphasis added).  This veto can only be exercised in the event that the Administrator 

determines, after public hearings, that “the discharge of such materials [into the disposal site] 

will have an unacceptable adverse effect on municipal water supplies, shellfish beds and fishery 

areas . . . wildlife, or recreational areas.”  

 In contrast to the Environmental Defense Fund, there is no law to apply in the present 

case. The statute in the Environmental Defense Fund contained the word “shall.” Congress 

indicated a mandate of EPA action by the specified date in the statute. The date provided in the 

statute acted as a meaningful standard to define the limits of the EPA’s discretion.  

 However, in the present case, there are no standards to define the limits of the EPA’s 

discretion.  The EPA is merely authorized by Section 404 that if it determined that there is an 

unacceptable adverse effect on municipal water supplies, inter alia, then it is authorized to veto a 

404 permit. Even in those circumstances, the EPA is not mandated by Section 404 (c) to veto a 

permit issued by the COE.  

                                                 
14

 Administrator means the “administrator of the Environmental Protection Agency or an authorized representative.” 

40 C.F.R. 232.2 
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  There is a presumption that an agency’s decision not to take action is immune from 

judicial review.  If the statute provides guidelines, then the presumption can be rebutted.  

However, the statute does not provide explicit guidelines, it merely allows the EPA to make a 

determination based on certain factors to consider. Therefore, the vetoing of a Section 404 permit 

is wholly in the discretion of the EPA and not subject to judicial review. 

 B.  If EPA’s decision is subject to judicial review, it is not reversible because the  

  Court’s holding in Coeur makes it in accordance with law and not arbitrary  

  or capricious.  

 

 Section 10 of the Administrative Procedure Act provides that “the court must declare 

unlawful and set aside any agency action found to be ‘arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law.’” Ky. Riverkeeper, Inc. v. Midkiff, 2011 

U.S. Dist. LEXIS 76643, *28. (E.D. Ky. 2011). An agency’s action is arbitrary and capricious 

when the agency relies on “(1) factors that Congress did not intend it to consider, (2) failed to 

consider an essential facet of the problem, (3) gave a rationale for its decision that runs counter 

to the evidence before it, or (4) is so unconvincing that it could not simply be a difference in 

view or the product of agency expertise.” Id. 

 The holding in Coeur Alaska states that the Corps, not the EPA has authority to permit 

slurry discharge. The Clean Water Act, Section 402, “forbids the EPA to issue permits for fill 

materials falling under the Corps’ Section 404 authority.”  Because the slurry discharge is a fill 

material, supra, the EPA only has the statutory authority to only veto the Section 404 permit in 

certain circumstances.  

 In the present case, EPA was going to veto a 404 permit in order to issue a 402 permit. 

However, the EPA’s veto power is only to prohibit a fill project from going forward because of 

its adverse effects to the environment.  This interpretation of the Clean Water Act fulfills its 
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intent of eliminating high amounts of toxic substances into water and eliminating additional 

water pollution.   

 This indication that is within the interpretation of the Clean Water Act, that if a permit 

would generate an unacceptable adverse effect on the environment than the activity that is to be 

permitted is not in the mission of the Clean Water Act.  The holding in Coeur prohibits a Section 

402 permit to be issued for fill material regardless if the fill material pollutants as defined by 

statute.  As a result, EPA’s decision not to veto the Section 404 permit to issue a Section 402 

permit was not arbitrary or capricious because it was in accordance with the law. 

  

CONCLUSION 

 For the foregoing reasons, the district court held correctly that the State of New Union 

has no standing, the COE had jurisdiction to issue a section 404 permit, and OMB’s dispute 

resolution between EPA and the COE did not violate the CWA. Accordingly, the State of 

Progress and the United States’ Motion for Summary Judgment should be affirmed.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 


