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JURISDICTIONAL STATEMENT 

The United States Court of Appeals for the Twelfth Circuit has jurisdiction to hear 

appeals from any final decision of the United States District Court for the District of New Union, 

including decisions of summary judgment.  28 U.S.C. § 1291 (2006).  Therefore, an appeal of a 

decision on a Rule 56 motion is available when the trial court's determination has the effect of 

completely disposing of the action.  FED. R. CIV. P. 56.  The lower court effectively disposed the 

action when it issued its opinion against New Union. 

STATEMENT OF THE ISSUES PRESENTED FOR APPEAL 

1. Whether the State of New Union has standing in its sovereign capacity as owner and regulator 

of the groundwater in the state or in its parens patriae capacity as protector of its citizens who 

have an interest in the groundwater in the state.  

 

2. Whether the COE has jurisdiction to issue a permit under CWA Section 404, 33 U.S.C. § 

1344, because Lake Temp is navigable water under CWA Sections 301(a), 404(a), and 502(7), 

33 U.S.C. §§ 1331(a), 1344(a), 1362(7).  

 

3. Whether the COE has jurisdiction to issue a permit under CWA Section 404, 33 U.S.C. § 

1344, or the EPA has jurisdiction to issue a permit under CWA Section 402, 33 U.S.C. § 1342, 

for the discharge of slurry into Lake Temp.  

 

4. Whether the decision by OMB that the COE had jurisdiction under CWA Section 404, 33 

U.S.C. § 1344, and that EPA did not have jurisdiction under CWA Section 402, 33 U.S.C. § 

1342, to issue a permit for DOD to discharge slurry into Lake Temp and EPA’s acquiescence in 

OMB’s decision violated the CWA. 

STATEMENT OF THE CASE 

The State of New Union seeks the review of a permit issued by the Secretary of the Army 

acting through the U.S. Army Corps of Engineers (COE) under 28 U.S.C. § 1331 and the 

Administrative Procedure Act (APA), 5 U.S.C. § 702. (R. at 3)  The permit was issued under 

Section 404 of the Clean Water Act (CWA), 33 U.S.C. § 134, to the U.S. Department of Defense 

(DOD) to discharge slurry of spent munitions into Lake Temp. Id.  During the permit phase, an 

argument arose between the EPA and the COE concerning EPA’s veto power. (R. at 9)  The 
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OMB stepped in to resolve the dispute and the COE received its permit. (R. at 1)  New Union 

argues that any permit for the discharge must be issued by the Administrator of the U.S. 

Environmental Protection Agency (EPA) pursuant to her authority to issue permits for the 

discharge of pollutants under CWA Section 402, 33 U.S.C. § 1342, rather than by the COE under 

Section 404. (R. at 2)  New Union also contends that the OMB violated the CWA when it 

interfered with the EPA’s decision making ability under the veto provision of the CWA. Id.  The 

State of Progress, within whose boundaries the permitted activities will take place, has 

intervened. Id. New Union, the United States, and the State of Progress have filed motions for 

summary judgment. (R. at 3) 

STATEMENT OF THE FACTS 

 Lake Temp is an oval-shaped body of water that is up to three miles wide and nine miles 

long during the rainy season in wet years. (R. at 3,4)  Lake Temp is smaller during the dry season 

and is wholly dry approximately one out of five years, but increases dramatically during the 

rainy season. Although there is no direct outflow, surface water flows into Lake Temp from an 

eight hundred square mile watershed of surrounding mountains located in both Progress and 

New Union. (R. at 4)  Lake Temp exists entirely on DOD property. Id.  The Imhoff Aquifer is 

located approximately one thousand feet below Lake Temp and is more extensive than the lake 

itself. Id.  Five percent of the aquifer is located within New Union. Id.  At least one New Union 

resident, Dale Bompers, resides on a ranch located above a portion of the Imhoff Aquifer. Id.  

The Imhoff Aquifer is not currently potable or usable in agriculture due to its high sulfur content, 

but it could be treated. Id.   

 Ducks have historically used the lake as a stopover, during years when the lake held 

water during migration seasons. Id. Hundreds, perhaps thousands, of duck hunters also have used 
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the lake for hunting over the last one hundred years. Id.  Approximately one quarter of these 

hunters have been non-residents of Progress. Id.  A state highway, connected to roads that lead to 

New Union, runs adjacent to the lake within one hundred feet of the shore when the lake is at its 

highest point. Id.  Although the military base has posted signs warning of danger and that entry 

was illegal, there is no fence and trails are clearly visible leading from the road to the lake. Id. 

There is clear evidence of use of the lake, such as signs of rowboats and canoes being dragged 

between the highway and lake. Id. The DOD has knowledge that people continue to use the lake, 

but has taken no measures, other than posting the signs, to restrict public entry. Id. 

 The DOD has proposed to construct a facility on the shore of Lake Temp that would 

receive and prepare a wide variety of munitions for discharge into the lake bed. Id. The 

munitions will include liquid and semi-solid and granular contents, which will be mixed with 

chemicals to render the munitions non-explosive. Id.  Water and pulverized solids will be added 

before the mixture is sprayed evenly from a movable multi-port pipe onto the dry portions of the 

lake bed. Id.  After several years, the lake bed will be raised several feet and the lake’s surface 

area will be increased by two square miles. Id.  Eventually, though it is unknown when, the 

lakebed will be covered again and return to its pre-operations condition, according to the DOD. 

(R. at 4,5). 

SUMMARY OF THE ARGUMENT 

New Union has standing under its sovereign capacity, because its requisite harm will be 

addressed following this case.  Since New Union has surrendered certain sovereign prerogatives, 

the Supreme Court has lowered the requirements for standing in Massachusetts v. EPA.  These 

standing requirements have been met under the facts of our case.  New Union also has standing 

under its parens patriae capacity, because it meets the three elements set forth by the Supreme 
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Court in Alfred L. Snapp & Son, Inc. v. Puerto Rico, ex rel., Barez.  New Union has a significant 

stake in the outcome of the case, based on the standards set forth by the Supreme Court. 

Lake Temp is navigable water, as defined by 33 U.S.C. § 1362(7), because it falls under 

the “waters of the United States” category. Navigable water should be given the broadest 

possible constitutional interpretation.  This is consistent with the plain language of the CWA.  In 

accordance with Supreme Court’s interpretation of the CWA in Rapanos v. United States, Lake 

Temp is navigable water.  This court should give deference to the EPA’s and COE’s joint 

definition of the statutory term “waters of the United States”.  It includes wholly intrastate 

waters, which the degradation or destruction of, could affect interstate or foreign commerce. In 

the case at hand, Lake Temp provides substantial effect on interstate commerce, not only due to 

migratory bird activity, but it also because it provides for commercial activity such as fishing, 

hunting, and recreational use.  Such effect on interstate commerce distinguishes this case from 

SWANCC, and therefore Lake Temp is a navigable water of the United States. 

The permit issued to the DOD is not valid under 33 U.S.C. § 1344, because the munitions 

slurry is not fill material. In Coeur, both parties stipulated to the definition of “fill material,” 

essentially precluding the Supreme Court from reviewing the 2002 revised definition of “fill 

material.”  Therefore, the Court’s holding in Coeur does not control the outcome of this case.  

Furthermore, the 2002 revised definition of “fill material” contravenes the purpose of the CWA, 

and should be declared invalid.  Because the COE issued the permit for Lake Temp under an 

incorrect definition of “fill material,” the permit should be vacated. 

The OMB violated the CWA when interfered with the decision making responsibilities of 

the EPA.  The plain language of the CWA gives sole power to the EPA to administer and, if 

necessary in its own judgment, veto permits issued by the COE under Section 404.  The OMB 
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violated the statute by resolving a dispute between the EPA and the COE.  This action took the 

decision out of the hands of the EPA and into the hands of the OMB, which is a direct violation 

of the CWA.  It is also contravenes the legislative intent of the statute.  This violation reduces the 

EPA’s independent ability to protect the environment, which is the sole reason it was created.  

STANDARD OF REVIEW 

The questions of law to be evaluated by this Court should be reviewed de novo.  Theriot, 

Inc. v. United States, 245 F.3d 388, 395 (5th Cir. 1998).  Both the Supreme Court and appellate 

courts review a grant of summary judgment de novo, affirming if the record presents no genuine 

issue of material fact and if the movant is entitled to judgment as a matter of law. State, Dept. of 

Corrections v. Hendricks-Pearce, 254 P.3d 1088 (Alaska 2011); Ballesteros v. American 

Standard Ins. Co. of Washington, 248 P.3d 193 (Ariz. 2011). 

ARGUMENT 

 

I. THE STATE OF NEW UNION HAS STANDING BECAUSE OF ITS 

SIGNIFICANT INTEREST IN THE OUTCOME. 
 

 New Union has standing, because it has requisite harm that is traceable to violations of 

the statute, and the harm will be properly addressed following this case.  Additionally, New 

Union satisfies all of the elements required for a parens patriae action.  

 

A. New Union has Standing Under its Sovereign Capacity as Owner and Regulator of the 

Groundwater in the State. 

 

When a State enters the Union, it surrenders certain sovereign prerogatives.  

Massachusetts v. EPA, 549 U.S. 497, 519 (2007).  These sovereign prerogatives are now vested 

with the Federal Government, and Congress has ordered the EPA to protect the states by 

prescribing standards applicable to the environment.  Traditionally, to demonstrate standing, a 
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litigant must show that it has suffered a concrete and particularized injury that is either actual or 

imminent, that the injury is fairly traceable to the defendant, and that a favorable decision will 

likely redress that injury. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560–561 (1992).   

However, a litigant to whom Congress has “accorded a procedural right to protect his concrete 

interests,” has the right to challenge agency action unlawfully withheld, and “can assert that right 

without meeting all the normal standards for [injury,] redressability and immediacy,” Id. at 572 

n.7.   

  The Supreme Court has upheld standing when there was no actual harm, rather only 

reasonable concerns about the impact of the violations of the CWA.  Friends of the Earth, Inc. v. 

Laidlaw Envt’l Servs., Inc., 528 U.S. 167, 169 (2000).  Therefore the Supreme Court has 

recognized that the standing element of injury can be reduced when dealing with environmental 

action.  When a litigant is vested with a procedural right, that litigant has standing if there is 

some possibility that the requested relief will prompt the injury-causing party to reconsider the 

decision that allegedly harmed the litigant. Id.; see also Sugar Cane Growers Coop. of Fla. v. 

Veneman, 289 F.3d 89, 94–95 (C.A.D.C. 2002).  Under this standard, it is not necessary for the 

EPA regulations to redress most of the harm for a state to have standing. Massachusetts, 549 

U.S. at 519.  Redressibility is achieved if plaintiffs can demonstrate that the decision will help 

slow or reduce the harm or injury.  Id.  Environmental acts are routinely made as comprehensive 

regulatory scheme that requires the EPA to protect the environment from significant risks.  The 

Supreme Court has recognized that the government’s responsibility to protect the environment 

has resulted in a reduced standard of standing.   

Based on the facts presented, New Union has standard to bring suit in this court for 

having an actual case in controversy.  Actions that effect surface water also affect ground water.  
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If the government is allowed to dump pollutants into Lake Temp will affect the aquifer.  

Groundwater is one of the most valuable resources, and the pollution of surface water can 

degrade ground water quality.  Therefore, the pollution the Corps of Engineers wishes to dump 

in Lake Temp will pollute the aquifer that is located in New Union.  Concerns about the 

environment were sufficient to find standing in Friends of the Earth. We have more substantial 

damage concerns than what was proffered in Friends, because the Imhoff Acquifer will suffer 

direct damage from the pollution of Lake Temp. 

This harm is directly traceable to the violation of the CWA.  Had the COE been forced to 

receive the proper permit, or if the EPA had been allowed to exercise its statutory power to veto 

the Section 404 permit without illegal interference from the OMB, the EPA would have the 

power to prevent the pollution from being dumped in Lake Temp.  If it had not been for the 

violation of the CWA, the injury would not be pending, because the EPA would have had its 

statutory power to prevent the pollutants from being dumped. 

By enforcing the CWA, the EPA would have been able to protect the environment.  If the 

EPA had the control to issue the permit or veto the COE permit as required by the statute, then 

the pollutants would not be allowed to be dumped in Lake Temp.  Despite the fact that the 

aquifer is currently non-usable, it does affect the element of redressability.  The element is 

satisfied, since the only requirement is that the injury causing agency will reconsider the decision 

or the court’s decision will reduce the harm.  By forcing the agencies to follow the CWA, the 

Court will allow the EPA to limit the pollutants; therefore helping the injury by reducing the 

amount of pollution in the aquifer.  The Court’s decision will at least force the EPA to make a 

decision, since it lacked a true independent decision in the present case.  Either way, this Court’s 

decision will properly address the injury satisfying the redressability prong of the standing 
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requirement.  New Union has a significant stake in the outcome of the case as to satisfy the 

standing requirement, based on the standards set forth by the Supreme Court.   

B.  New Union Satisfies the Common Law Elements of Parens Patriae Standing. 

The Supreme Court has articulated a three-part framework for analyzing parens patriae 

cases. See Alfred L. Snapp & Son, Inc. v. Puerto Rico, ex rel., Barez, 458 U.S. 592, 607 (1982).  

First, a State must be more than a nominal party, such that it must “articulate an interest apart 

from the interests of particular private parties.” Id.  Second, a State must “express a quasi-

sovereign interest.” Id. Quasi-sovereign interest is determined on a case-by-case basis, but there 

are generally two categories. Id. One is an interest in the health and well-being of its residents. 

Another is not being “discriminately denied its rightful status within the federal system.” The 

third element of a successful parens patriae action is a State must allege an injury to a 

“sufficiently substantial” segment of its population. Id. Of particular importance in our case, the 

Court in Snapp indicated “indirect effects of the injury must be considered as well.” Id. at 607. 

 As applied to environmental cases, it is understood that states have a “sovereign interest 

in the natural resources within its boundaries.”  See Alaska Sport Fishing Ass'n v. Exxon Corp., 

34 F.3d 769, 773 (9th Cir. 1994). As such, a state “may bring a suit as parens patriae to protect 

those interests.” See Jack Ratliff, Parens Patriae: An Overview, 74 Tul. L. Rev. 1847, 1856 

(2000).  Of acute relevance to our case, “[t]raditionally, parens patriae lawsuits involved a 

government suing to enjoin alleged nuisances caused by water or air pollution.” Snapp, 458 U.S. 

at 602. (emphasis added). 

 A state was more than a nominal party when it had an interest in protecting apple workers 

from discrimination.  See Snapp, 458 U.S. at 609.  While the petitioner claimed the number of 

temporary jobs at stake was insufficient to have an effect on the Puerto Rico economy, the Court 
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dismissed that as too narrow a view.  Id. Instead, the Court noted that the effects of 

discrimination extend beyond the relatively minimal economic impact. Id.  Thus, the state had an 

interest apart from an individual private party. Id.  In our case, New Union has an interest in 

protecting its citizens from the loss of the potential use of the Imhoff Aquifer. This interest 

extends beyond Mr. Bompers, and as such, represents an interest apart from an individual citizen. 

Therefore, the State of New Union is not merely a nominal party in this case, and the first 

element is satisfied. 

 A court held that a State has parens patriae standing to protect its citizens' interests in 

“the air over its territory,” Lucas v. Planning Bd. of LaGrange, 7 F. Supp. 2d 310, 329 (S.D.N.Y. 

1998).  The court also noted the earth was within the states’ domains. Id.  In our case, five 

percent of the Imhoff Aquifer lies within the boundary of the State of New Union. Consistent 

with Lucas, New Union has a quasi-sovereign interest in the water below that lies within its 

boundaries.  Therefore, the second element, quasi-state interest, is satisfied. 

 The removal of water from an aquifer was deemed harmful to a sufficiently substantial 

portion of citizens so as to support a State’s parens patriae standing. Sierra Club v. City of San 

Antonio, 115 F.3d 311, 315 (5th Cir. 1997).  Furthermore, as the legal representative of the 

State’s Parks & Wildlife Code, the State of Texas had an interest in “protecting the state’s fish 

and wildlife resources.” Id.  Applying City of San Antonio to our case, the decimation of the 

Imhoff Aquifer would affect many of New Union’s residents and wildlife. Although the aquifer 

is not currently usable due to sulfur contamination, the presence of any potential drinking water 

is of vital state interest. See http://bulkwaterexchange.com/?p=205 (last visited Nov. 18, 

2011)(noting the strong correlation to the availability of drinking water and economic growth).  

Lastly, the same logic that compelled the court in City of San Antonio to find standing – the State 
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was the legal representative of the regulations protecting wildlife – apply here, as New Union is 

the legal representative of the New Union Department of Natural Resources (DNR). See R. at 6.  

Since the DNR issues groundwater permits, and New Union controls the DNR, New Union has 

parens patriae standing to represent its citizens in this case affecting the Imhoff Aquifer. 

 Because New Union satisfies the traditional elements required to support a parens patriae 

standing action, this Court should grant New Union standing in this case. 

II.  LAKE TEMP IS NAVIGABLE WATER BASED ON LEGISLATIVE HISTORY, 

STATUTORY INTERPRETATIONS OF THE CWA AND ITS SUBSTANTIAL 

EFFECT ON INTERSTATE COMMERCE.  

 Section 1367(2) of the CWA states its broad definition of navigable waters as the  

“waters of the United States, including the territorial seas.”  33 U.S.C. 1362(7).  Lake Temp is 

navigable water as defined by the CWA because it falls under “the waters of the United States.” 

33 U.S.C. § 1362(7).  Since its inception, the CWA has shifted the focus of federal water 

regulation from protecting navigability toward protecting the environment. Solid Waste Auth. of 

N. Cook Cnty. v. U.S. Army Corps of Eng’rs, 531 U.S. 159, 179 (Stevens, J., dissenting) 

[hereinafter SWANCC].  Congress stated that the purpose of the CWA was “restor[ing] and 

maintain[ing] the chemical, physical, and biological integrity of the Nation’s waters.” 33 U.S.C. 

§ 1251(a). This shifted purpose of environmental protection guided Congress to provide an 

extremely broad interpretation of the term “navigable waters” to ensure federal regulatory 

jurisdiction.  SWANCC, 531 U.S. at 181. (citing S. Rep. No. 92-1236, at 144 (1972) (Conf. Rep.).  

In addition to the legislative guidance by Congress, the Supreme Court has stated twice that there 

is a more expansive meaning of “navigable waters” under the CWA than the definition has 

traditionally been recognized to mean.  Rapanos v. United States, 547 U.S. 715, 731 

(2006)(citing SWANCC, 531 U.S. at 167; United States v. Riverside Bayview Homes, Inc., 474 
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U.S. 121, 133 (1985)).  Lake Temp also fits within the definition of “navigable waters” as 

provided by the COE and EPA’s own interpretations of navigable waters.  Finally, Lake Temp is 

consistently used by interstate travelers, which has always been recognized as a significant factor 

in determining navigability. 

A. Congress has Explained Through Legislative History that “Navigable Waters” Should 

Be Given The Broadest Possible Constitutional Interpretation Possible. 

 Section 1362(7) of the CWA states its broad definition of navigable waters as the  

“waters of the United States, including the territorial seas.”  33 U.S.C. 1362(7).   After the CWA 

was passed, Congress explained the depth of the term “navigable waters” in a Conference Report 

expressing that the definition of “navigable waters” should be given the broadest possible 

constitutional interpretation. SWANCC, 531 U.S. at 181 (Stevens, J. dissenting) (citing S. Rep. 

No. 92-1236, at 144 (1972) (Conf. Rep.)).  In fact, the CWA’s purpose of protecting the 

environment and the associated activities it regulates has nothing to do with protecting 

navigation.  Id.  Given this environmental purpose, it is unreasonable to limit the protection of 

the waters of the United States only to waters somehow connected to the classical understanding 

of navigability. See id. Congress would not have used the words “broadest possible constitutional 

interpretation” if it intended for the definition to not be applied in conjunction with its 

Commerce Clause power.  See id. 

B. Lake Temp is Navigable According to the Supreme Court’s Interpretation of the Plain 

 Language of the CWA. 

 

 The Supreme Court discussed the extent of federal jurisdiction as it was directly related  

to which types of waters fall under the definition of “the waters of the United States” in Rapanos 

v. United States.  547 U.S. 715 (2006). In Rapanos, the United States Government alleged that 

the petitioner illegally filled four Michigan wetlands in violation of the CWA.  Id. at 729.  The 
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wetlands connected to ditches or man-made drains that eventually emptied into traditional 

navigable waters such as rivers and lakes. Id.  The petitioners argued that the wetlands fell 

outside the traditional definition of navigable waters and therefore, there should not have been 

federal regulatory jurisdiction.  Id. at 730.  

 The Supreme Court examined the language used in the phrase “the waters of the United 

States”, particularly the article “the” and plural usage of the word “water”.  Id. at 732.  The Court 

construed this specific language to refer to “the waters of the United States” as water found in 

bodies which form “geographical features such as oceans, rivers, [and] lakes . . .” Id. (emphasis 

added).  Further, “the waters of the United States” applies to bodies of water that are relatively 

permanent, flowing or standing and did not include ordinarily dry channels that occasionally or 

intermittently have water flowing through it.  Id. (emphasis added).   

 By looking at the Supreme Court’s interpretation of the CWA in Rapanos and applying 

it to our facts, it is clear that Lake Temp is navigable water.  Lake Temp, unlike the wetlands in 

Rapanos, is a lake—a geographical feature formed by a body of water—which seemingly fits 

within the definition of “the waters of the United States” as interpreted by the Supreme Court.  

Further, considering Lake Temp holds water four out of every five years, it can be described as a 

relatively permanent standing body of water.  Additionally, Lake Temp is not ordinarily dry 

because it holds water more times than it is wholly dry over a five year period.  Lake Temp fits 

squarely within the interpretation of navigable waters as provided by the Supreme Court. 

C. The Interpretation of the CWA Provided by its Regulating Agencies Should Be Given 

Deference.  

 

 Judicial review of an agency’s construction of a statute it is charged with administering 

begins with determining if Congress directly addressed the question at issue.  Chevron U.S.A., 

Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842 (1984).  If congressional intent is clear, 
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then that is the end of the issue. Id.  However, if Congress does not speak to a precise issue, then 

the agency is empowered by Congress to elucidate that provision by regulation. Id. at 843.  An 

agency’s interpretation of an ambiguous statute it is charged with enforcing is always entitled to 

deference as long as it is reasonable.  Riverside Bayview., 474 U.S. at 131 (citing Chevron, 467 

U.S. at 843–45; see also Hoffman Homes, Inc. v. EPA, 999 F. 2d 256, 260 (7th
 
Cir. 1993).  A 

court will determine whether the interpretation is reasonable in light of the plain language, 

policies, and legislative history of the regulation. Riverside Bayview, 474 U.S. at 131.  A court 

may only substitute its own interpretation in the unusual case that the legislative regulations are 

“arbitrary, capricious, or manifestly contrary to the statute.” Chevron, 467 U.S. at 844. 

 The scope of “navigable waters” has been a cause of litigation for over 35 years.   

Congress attempted to alleviate the confusion by providing a definition of “navigable waters” in  

Section 502(7) of the CWA.  33 U.S.C. 502(7).  Congress states its broad definition of  

“navigable waters” as the “waters of the United States, including the territorial seas.”  Id.  The  

Supreme Court has recognized that the defining phrase “waters of the United States” contains  

ambiguities. See Rapanos, 547 U.S. at 752.  Since the extent of federal regulatory jurisdiction 

over navigable waters was unclear and its provided definition contained ambiguities, further 

guidance by the regulating agency was appropriate.  With congressional intent and the CWA’s 

purpose in mind, the EPA and COE both defined the statutory term “waters of the United States” 

to include all wholly intrastate waters which the degradation or destruction of could affect 

interstate or foreign commerce.” 33 C.F.R. § 328.3(a)(3); 40 C.F.R. § 230.3(s)(3).  This 

interpretation, consistent with congressional intent, included any waters used by interstate or 

foreign travelers for recreational purposes, any waters from which fish or shellfish could be 

taken and sold, and any waters which could be used for an industrial purpose by industries 

function in interstate commerce.  Id.  
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 D.     Lake Temp has a Substantial Effect on Interstate Commerce. 

 In creating the CWA, Congress recognized that water pollution was a national  

concern, not only for the health and safety of our nation but also the effect on interstate  

commerce.  The waters of the United States, both interstate and intrastate, are areas that provide  

a plethora of commercial activity such as fishing, transportation, and recreational use.  For many  

years, courts have allowed federal regulatory jurisdiction over bodies of water, as long as the  

federal agency provide substantial evidence of that body of water’s effect on interstate  

commerce.  See United States v. Marsh, 40 F. 2d 799, 803–4, (10th Cir. 1984); Hoffman Homes,  

Inc. v. EPA, 999 F.2d 256, 261 (7th Cir. 1993); Colvin v. U.S., 181 F. Supp. 2d 1050, 1056 (C.D.  

Cal. 2001). 

 In SWANCC, the Solid Waste Agency of Northern Cook County sought a disposal site for 

nonhazardous solid waste.  SWANCC, 531 U.S. at 162. The site that was located was a 533-acre 

parcel within the State of Illinois described as “an abandoned sand and gravel pit.” Id.  The site 

contained a number of permanent and seasonal ponds of varying size and depth.  Id.  The largest 

pond was several acres while the deepest pond was several feet.  Id.  The COE claimed 

jurisdiction over the site pursuant to the Migratory Bird Rule. Id. at 164.  The “Migratory Bird 

Rule” states that the aggregate effect of the destruction of the habitats of migratory birds on 

interstate commerce authorizes federal regulatory jurisdiction. Id. at 166.  Statistics and 

testimony was offered as evidence that 121 different bird species, some of which were dependent 

upon the aquatic environment for most of their life requirements, had been sighted there. Id. at 

164.  The COE argued that migratory birds are responsible for over a billion dollars spent 

annually on recreational activities like hunting and bird-watching. Id. at 166. The Migratory Bird 

Rule was the only evidence offered by the COE to establish an effect on interstate commerce.  
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Id. at 166–67.  The Supreme Court held that the Migratory Bird Rule, by itself, was not enough 

to satisfy a showing of an effect on interstate commerce.  See id. at 174.   

 The case at hand is factually distinguishable from SWANCC, therefore, making the 

narrow holding in that case inapplicable. The ponds in SWANCC were measured in acres and are 

dwarfed by the sheer size of Lake Temp, a body of water measuring three miles wide and nine 

miles long.  Surface water flows into Lake Temp from eight hundred square miles of surrounding 

mountains.  In SWANCC, the COE only offered evidence pertaining to the Migratory Bird Rule. 

In our case, Lake Temp is not only a temporary habitat for migratory birds but is also a busy 

recreational area for a vast abundance of interstate travelers.  It has been estimated that interstate 

hunters have hunted off the shores of Lake Temp for over one hundred years, at times using 

boats or canoes to get from one side to the other.  The difference in sheer size and use by 

interstate travelers in addition to the lake’s use by migratory birds as a temporary habitat is 

substantial evidence that Lake Temp is navigable due to its effect on interstate commerce.    

 In addition, if SWANCC is upheld in this vastly different factual circumstance, the likely 

effect on the environment would be staggering.  If SWANCC’s holding means that all non-

navigable, isolated, intrastate waters would cease to be protected under the CWA, the amount of 

waters not protected will be astounding.  For example, the Great Salt Lake has been found to be 

non-navigable water under the Rivers and Harbors Act.  See Hardy Salt Co. v. S. Pac. Transp. 

Co., 501 F.2d 1156, 1167 (10th Cir. 1974).  Since SWANCC, many courts have interpreted its 

holding as merely invalidating the Migratory Bird Rule alone as a way of establishing 

jurisdiction over intrastate waters.  See Headwaters, Inc. v. Talent Irrigatioin Dist., 243 F.3d 

526, 533 (9th Cir. 2001); Idaho Rural Council v. Bosma, 143 F. Supp. 2d 1169, 1178 (D. Idaho 

2001); United States v. Buday, 138 F. Supp. 2d 1282, 1288 (D. Mont. 2001).  This interpretation 
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has emerged due to the courts’ acknowledgement that Congress intended for “waters of the 

United States” to include at least some bodies of water that are not navigable in the classical 

sense.  See Headwaters, Inc., 243 F.3d at 533.  Without this limited interpretation of SWANCC, 

the purpose of the CWA, the protection of our Nation’s waters, would be reduced to mere text.   

III. THE PERMIT ISSUED BY THE COE UNDER 33 U.S.C. § 1344 IS INVALID 

BECAUSE ANY PERMIT FOR THE DISCHARGE OF TOXIC POLLUTANTS 

MUST BE ISSUED BY THE EPA PURSUANT TO 33 U.S.C. § 1342. 

 
 In Coeur Alaska, Inc. v. Se. Alaska Conservation Council, the Supreme Court held if a 

permit is granted by the Corps of Engineers (COE) under 33 U.S.C. § 1344 (Section 404), then 

the EPA is barred from issuing its own permit, 33 U.S.C. § 1342 (Section 402).  129 S. Ct. 2458, 

2469 (2009) (Ginsburg, J., dissenting).  However, our case is distinguishable from Coeur.  

Moreover, the munitions slurry that would be deposited into Lake Temp is not legitimate fill 

material for the purposes of Section 404 permitting. Therefore, the Section 404 permit is invalid 

in our case.  Finally, a holding that would broadly apply Coeur to our case, while allowing the 

2002 definition of “fill material” to stand, would be inconsistent with the purposes of the CWA, 

and would severely weaken the power of the EPA to stop pollution.  As such, the Section 404 

permit granted by the COE to the Department of Defense (DOD) for Lake Temp should be 

vacated.   

A. The Supreme Court’s Decision in Coeur is Distinguishable from the Case at Bar and 

      Should Only be Applied in a Very Narrow Set of Circumstances. 

  

 Coeur Alaska, Inc., a gold-mining company, planned to reopen the long-closed 

Kensington Gold Mine, using a froth-flotation process to mine the gold.  Id. at 2482.  This 

process separated gold from rock, leaving behind a mixture of crushed rock and water called 

slurry or mine tailings.  Id. at 2482.  The company’s plan to dispose of the mine tailings into 

Lower Slate Lake was approved by the COE, and a Section 404 permit was issued.  Id. at 2465.  
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The EPA also issued a Section 402 permit for the discharge of water from Lower Slate Lake that 

would be released downstream into Slate Creek. Id. at 2466. This mine project would have a 

significantly positive impact on the local economy. Coeur Alaska, Kensington Gold Mine 

Overview, http://www.kensingtongold.com/overview.html (last visited November 9, 2011) 

(noting that over 380 jobs would be created as a result of this project).  Respondents SEACC 

conceded the mine tailings qualified as “fill material” under the 2002 definition promulgated by 

both the EPA and COE, and as such the disposal of the mine tailings qualified for a Section 404 

permit.  Coeur, 129 S. Ct. at 2466; see also 40 C.F.R. § 232.2 (2008); 33 C.F.R. § 323.2 

(defining fill material as having the effect of “[r]eplacing any portion of a water . . . with dry 

land; or [c]hanging the bottom elevation of any portion of a water . . . .”)  Nevertheless, the 

SEACC argued that a Section 402 permit was also required when the material in question was 

subject to the EPA’s new source performance standards. Coeur, at 2466; see also 33 U.S.C. § 

1316(b) (giving the EPA power to regulate discharges of mining waste). Coeur Alaska 

countered, and the Court agreed, that if the COE has jurisdiction to issue a Section 404 permit, 

then the EPA is forbidden to issue, and Coeur Alaska is not required to seek, a Section 402 

permit.  Coeur, 129 S. Ct. at 2469.   

 i.  The Court’s holdings in Coeur do not preclude granting the relief we seek. 

 The relief we seek does not disturb the Court’s decisions in Coeur. In Coeur, the parties 

both agreed that the mining tailings constituted “fill material” for the purposes of a Section 404 

permit. Id. at 2468.  Therefore, the Court in Coeur never considered whether the mine tailings 

constituted fill material.  The Court did hint, however, that a different decision may have been 

reached if the Court had considered the definition of “fill material.”  Id. In the case at bar, we 

contend the munitions slurry is not fill material. Therefore, our request to vacate the Section 404 



18 

 

permit does not turn on the Court’s holdings in Coeur; rather, it turns on the definition of “fill 

material”, and whether the munitions slurry that would be deposited into Lake Temp should 

qualify as fill material for the purposes of a Section 404 permit.  The Court in Coeur held that if 

a Section 404 permit was properly granted, then the EPA was prevented from requiring a Section 

402 permit. Id. at 2469  We do not contend that the DOD in our case be required to obtain a 

Section 402 permit in addition to a Section 404 permit; rather, we contend that because the 

munitions slurry in our case is not fill material, the COE cannot grant the DOD a Section 404 

permit. As such, the permit issued to the DOD should be vacated. Because we do not ask for a 

reversal of the holdings in Coeur, and our relief does not conflict with those holdings, the 

decisions in Coeur are not dispositive to our case.   

 ii.  Even if this Court Decides that our Relief Conflicts with Coeur, Coeur Should be 

Applied Narrowly, and the Circumstances of our Case are Sufficiently Different 

so as to be Beyond the Scope of Coeur. 

  

 A close examination of the holdings in Coeur reveals that this case is narrowly 

tailored to the mining industry, and the implications of and reaction to the decision indicate it 

should not be broadly applied.  Also, the circumstances surrounding Coeur are markedly distinct 

from the circumstances in the case at bar, further supporting its limited applicability to our case.   

1. The Coeur Holding Should be Narrowly Interpreted to Only Apply to the Mining 

Industry. 

 

 The Court relied heavily on the Regas Memorandum, as proof that the EPA and COE 

intended a Section 404 permit to suffice, even if the fill material would have also qualified as a 

pollutant that would have otherwise been governed by effluent limitations and a Section 402 

permit. See Coeur, 129 S. Ct. at 2473 (“The Memorandum presents a reasonable interpretation of 

the regulatory regime.”)  But a close reading of the Regas Memorandum reveals the issue was 

not so broad as to cover the circumstances of every Section 404 permit; rather, the issue Director 
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Regas addressed in the memorandum was specifically “the discharge of mine tailings from the 

proposed Kensington Mine.” Memorandum from Diane Regas, President of the EPA to Randy 

Smith, Director of the Office of Water for Region X (Regas Memorandum) (May 17, 2004) 

Although the memorandum purports to describe a regulatory framework that would apply to a 

general set of facts, the memorandum specifically states:  

This memorandum is specific to impoundments and thus our analysis today 

focuses solely on the discharge of mine tailings into impoundments designed to 

hold such materials. Any other type of proposed project, such as . . . any other 

similar materials, would be subject to a different regulatory analysis.  

Id. (emphasis added). 

 

 Because the Regas Memorandum was specifically tailored to mining tailings, and the 

Court in Coeur relied heavily on that memorandum for its decision regarding the legality of the 

Section 404 permit that was issued, the scope of the Coeur decision should not be expanded 

beyond the mining industry without further consideration or review. 

 2.  The Context of the Surrounding Circumstances in Coeur is Markedly Different than 

our Case. 

 In Coeur, there existed many circumstances that are not present in our case. Their 

absence further distinguishes our case, and supports the view that Coeur should not apply 

broadly to our case. 

 There was a strong economic flavor to the facts in Coeur, as the price of gold influenced 

what disposal method the company would choose. See Se. Alaska Conservation Council v. U.S. 

Army Corps of Eng’rs, 486 F.3d 638, 641 (9th Cir. 2007) rev'd and remanded sub nom. Coeur 

Alaska, Inc. v. Se. Alaska Conservation Council, 557 U.S. 261 (2009) The project in Southeast 

Alaska would generate hundreds of jobs. See generally http://juneauempire.com/ 

stories/071709/loc_465132949.shtml (last visited 11/16/11).   No such economic factors exist in 

our case.  Lake Temp exists entirely on DOD property.  Although historically used as a location 
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for hunting and recreation, and evidence exists for their continued use today, the property is not 

legally available for such use.  Regardless, there is no evidence the disposition of munitions 

slurry will create any jobs, unlike the situation in Coeur.  

 In Coeur, the COE was a disinterested party, with no relationship to the Coeur Alaska 

Corporation.  However, in the case at bar, the COE is essentially granting itself a permit.  The 

lower court correctly noted that agencies do issue permits to themselves, and there is nothing 

inherently unsavory about that.  However, the possible appearance of a lack of neutrality by the 

COE is a significant circumstance that further removes our case from the auspices of Coeur.  

 The majority in Coeur seemed to take solace in the fact that the EPA still played a role in 

the mine project. Coeur, 129 S. Ct. at 2465 (noting the EPA also issued its own permit for 

discharge into the downstream creek.)  However, in our case, the EPA’s role is severely 

diminished because there is no downstream water to regulate.  Although the EPA does have veto 

power, that power is more illusory than real, as the EPA has only vetoed twelve applications in 

thirty-six years. See Robert B. Moreno, Filling the Regulatory Gap: A Proposal for 

Restructuring the Clean Water Act's Two-Permit System, 37 Ecology L.Q. 285, 299 (2010).  

Furthermore, we contend that the OMB prevented the EPA from exercising its authority in this 

case. Because the EPA did not play any protective role in the permitting process for Lake Temp, 

and the majority in Coeur relied on the EPA’s role as one measure of mitigation against pollution 

control avoidance, our circumstances are significantly different from those in Coeur. 

 3.  There is a High Potential for Pollution Control Avoidance without a Review of the 

                 Definition of “Fill Material.” 

 

 Justice Ginsburg noted that polluters would be able to avoid the EPA’s more stringent 

permitting process by qualifying for a Section 404 permit instead.  See Coeur, 129 S. Ct. at 2483.  

Specifically, Justice Ginsburg lamented “The loophole would swallow . . . standards for dozens 
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of other categories of regulated point sources. Providing an escape hatch for polluters . . . is 

particularly perverse.” Couer, 129 S. Ct. at 2483 (Ginsburg, J., dissenting). 

The majority inferred that any abuse of this decision would have to be dealt with at a later date 

because the parties had stipulated that the slurry met the definition of “fill material.”  Couer, 129 

S. Ct. at 2468.  Therefore, the Court likely expected a challenge to the 2002 definition of “fill 

material” in the future. 

B. The Munitions Slurry that Would be Deposited into Lake Temp is not Legitimate Fill 

Material for the Purposes of Section 404 Permitting. 

Section 301 of the CWA states “the discharge of any pollutant . . . shall be unlawful,” 

except if in compliance with one of the appropriate permit sections. 33 U.S.C. § 1311(a).  

Section 404 permits govern the discharge of fill material.  See 33 U.S.C. § 1344. The definition 

of “fill material” for the purposes of Section 404 was changed in 2002 to match the EPA’s 

definition of “fill material.” See 40 C.F.R. 232.2 (2008). Sometimes, fill material may also 

qualify as a pollutant under the EPA’s definitions. 33 U.S.C. § 1362(6) (2008).  In fact, 

munitions are specifically enumerated as pollutants by the EPA.  § 1362(6) (“The term 

‘pollutant’ means . . . munitions . . . discharged into water.”) (emphasis added).  Id.  Section 402 

permits govern the discharge of pollutants. See 33 U.S.C. § 1342. Under the current definition of 

“fill material,” however, munitions would qualify as fill material if it has the effect of altering the 

bottom elevation of a body of water. See 40 C.F.R. § 232.2 (2008).  Under the definition the 

COE used prior to 2002, the munitions slurry would not qualify for a Section 404 permit if its 

primary purpose was waste disposal. See 42 Fed. Reg. 37,130 (1977). 

We contend the munitions slurry the DOD wants to dump into the dry areas of Lake 

Temp has merely an incidental filling effect, and therefore is not fill material for the purposes of 
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a Section 404 permit. Alternatively, we contend the 2002 revised definition of “fill material” is 

invalid, because it contravenes the intent of the CWA and is therefore unreasonable.   

i.  The Munitions Slurry will have only an Incidental Filling Effect on Lake Temp. 

 

  Both the EPA and the COE agreed that pollutants which have an “associated effect, 

over time, of raising the bottom elevation of a water due to settling of waterborne pollutants” 

should not be treated as fill material. Final Revisions to the Clean Water Act Regulatory 

Definitions of “Fill Material” and Discharge of Fill Material, 67 Fed. Reg. 31,129, 31,135 (May 

9, 2002) (to be codified at 33 C.F.R. pt. 323, 40 C.F.R. pt. 232) [hereinafter Revisions].  In 

Coeur, the pollutants that flowed downstream from Lower Slate Lake contained solid material 

that could settle to the bottom of the downstream creek. Yet, the EPA issued a Section 402 

permit instead of deferring to the COE because the pollutants had merely an incidental effect. 

See Coeur, 129 S. Ct. at 2473; see also Regas Memorandum.  A non-incidental filling effect 

occurred in Coeur, where the fill material filled in a depth of fifty feet and required the 

construction of a ninety foot dam. See Coeur,  129 S. Ct. at 2481.   “Incidental” is defined as 

“subordinate to something of greater important; having a minor role”. BLACK’S LAW 

DICTIONARY 830 (9th ed. 2009). Therefore, if a pollutant has a secondary filling effect, courts 

may find it is not “fill material” for the purposes of a Section 404 permit. 

In our case, the DOD would spray only on the dry portion of the lake bed.  Lake Temp 

covers approximately twenty-seven square miles during the rainy season, but is completely dry 

twenty percent of the time.  Because the DOD is not spraying into the water, the munitions slurry 

is not filling in any wet areas at the time it is sprayed.   Because the lake is much smaller during 

the dry season, the bottom elevation change has, at most, an incidental filling effect.  Therefore, 

consistent with the reasoning of the EPA when they issued a 402 permit for pollutants that had 
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an incidental filling effect downstream in Coeur, the DOD’s munitions slurry has merely an 

incidental filling effect in Lake Temp. As such, the Section 404 permit should be vacated.   

By acknowledging the secondary nature of whatever filling effect the munitions slurry 

will have on the lake’s bottom elevation when sprayed only on the dry lake bed, this Court can 

restore the EPA’s role in governing the discharge of pollutants. Such a decision will also be 

consistent with both agencies’ written position on the 2002 revision, which stated regarding 

incidental filling material:  “we do not consider such pollutants to be ‘fill material’, and nothing 

in todays rule changes that view.” See Revisions at 31,135. Finally, such a decision also 

preserves the decision in Coeur and the leaves intact the power of the COE to govern Section 

404 permits under the 2002 revised definition of “fill material.” 

ii.  Alternatively, the 2002 Revised Definition of “Fill Material” Should be 

Invalidated as Unreasonable Because it Contravenes the Stated Intent of the 

CWA. 

The standard framework for statutory analysis is given in Chevron. See Chevron, 467 

U.S. at 842–3. This is the same framework the Supreme Court used in Coeur. See Coeur, 129 S. 

Ct. at 2472. The first step of the Chevron test is to determine if Congress spoke explicitly on an 

issue. Id. Congress did not define “fill material,” so we move to step two.  The second step is to 

grant deference to an agency’s interpretation of the statute if it is reasonable. Id. Because it is 

inconsistent with previous definitions of “fill material,” the 2002 revision is not automatically 

entitled to the highly deferential Chevron deference. See Pauly v. BethEntergy Mines, Inc., 501 

U.S. 680 (1991) (“[T]the case for judicial deference is less compelling with respect to agency 

positions that are inconsistent with previously held views.”).  Such deference is generally 

warranted when the agency’s new interpretations are aligned with the statute’s purpose or intent. 

See Good Samaritan Hosp. v. Shalala, 508 U.S. 402, 417 (1993). (“An agency interpretation of a 

relevant provision which conflicts with the agency's earlier interpretation is ‘entitled to 
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considerably less deference’ than a consistently held agency view.”(citing I.N.S. v. Cardoza-

Fonseca, 480 U.S. 421, 449 (1987)).  The proper test for giving deference to an agency 

interpretation that is inconsistent with previous agency’s interpretation is the “reasoned analysis” 

test.  See Rust v. Sullivan, 500 U.S. 173, 186-87 (1991) (noting while an agency is not required to 

keep an interpretation forever, changes should be justified by a reasoned analysis).  Under that 

test, the 2002 revised definition of “fill material” should be invalidated. 

 1.  The 2002 revised definition of “fill material” is inconsistent with previous 

interpretations. 

 In 1977 the COE conceded it should not be regulating the dumping of pollutants as 

fill material.  See Nathaniel Browand, Shifting the Boundary Between the Sections 402 and 404 

Permitting Programs by Expanding the Definition of Fill Material, 31 B.C. ENVTL. AFF. L. REV. 

617, 625 (2004) (citing Regulatory Programs of the Corps of Engineers, 42 Fed. Reg. 37,122 

37,130 (July 19, 1977)).  From then until 2002, the COE used a purpose-based test. See 33 

C.F.R. 323.2(e)(2001)(repealed).  By using the purpose-based test, the COE ensured that 

polluters could not avoid Section 402 scrutiny simply by making their polluting material contain 

enough solids to have a filling effect.  The EPA, in contrast, used an effects-based test for “fill 

material.”  See 40 C.F.R. § 232.2 (2008).  In 1986, both agencies issued a memorandum of 

understanding, which added, in pertinent part, that material would be more likely to be deemed 

fill material if heterogeneous in nature, while more likely to be a pollutant if the material was 

homogenous. See Water Pollution Control; Memorandum of Agreement on Solid Waste, 51 Fed. 

Reg. 8871, 8872 (March 14, 1986). 

Thus, the state of the agencies’ interpretation of  “fill material” prior to 2002 can be 

summarized as follows – if purported fill material was dumped for the purpose of waste disposal, 

it was not eligible for the COE’s Section 404 permit; rather it was eligible for the EPA’s Section 



25 

 

402 permit instead. A question about a material’s purpose could be decided by looking at 

whether the material’s composition was heterogeneous or homogenous.  In other words, a 

polluter could not escape Section 402 scrutiny by trying to disguise the material as fill material.  

This “dual-definition” situation was consistent with congressional recognition that pollutants 

may have fill-like properties.  See 117 Cong. Rec. S2770 (daily ed. Nov. 2, 1971) (Statement of 

Sen. Edmund Muskie) (“Sometimes a particular kind of matter is a pollutant in one 

circumstance, and not in another.”)   

The 2002 revised definition departs from earlier agency interpretations, illustrated by the 

COE’s adoption of the effects-based test. The effect of the COE adopting that test was that the 

EPA no longer controlled pollutants if said pollutants had material that would alter the bottom 

elevation or fill in lake areas with dry land.  Material that would have been ineligible for a 

Section 404 permit would now be eligible under the 2002 definition.  See generally Kentuckians 

For the Commonwealth, Inc. v. Rivenburgh, 204 F. Supp. 2d 927, 930 (S.D. W. Va. 2002) 

(Kentuckians 1) opinion clarified, Kentuckians for the Commonwealth, Inc. v. Rivenburgh, 206 

F. Supp. 2d 782 (S.D. W. Va. 2002) vacated sub nom. Kentuckians for the Commonwealth, Inc. 

v. Rivenburgh, 317 F.3d 425 (4th Cir. 2003)(Kentuckians 2)(“The Corps acknowledges, as it 

must, that under current [pre-2002] Corps' regulations waste disposal cannot be permitted under 

§ 404.”)  Therefore, because the new definition is a departure from longstanding agency 

interpretation, this Court should not give it deference unless the agency has a reasoned analysis. 

 2.  The effect of the 2002 revision is contrary to the intent of the CWA. 

 The stated intent of the CWA is to stop pollution. See 33 U.S.C. 1251(a)(2006).  The 

effect of the new 2002 revised definition of “fill material” would make it easier for polluters to 

bypass Section 402 scrutiny, if applied strictly such as if the Court rejects our argument that the 

munitions slurry has merely an incidental filling effect on Lake Temp.  Common sense dictates 
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that making it easier to pollute is the opposite of stopping pollution.  Therefore, the effect of the 

2002 redefinition of “fill material” contravenes the stated intent of the CWA. 

 At least one court has said the redefinition of “fill material” contravenes the intent of the 

CWA and should be set aside. See Kentuckians 1, 204 F. Supp. 2d at 931.  Calling the 2002 

revised definition a “tautology” and “empty definition,” the District Court in Kentuckians noted 

“[t]hese new agency definitions set forth in the final rule are fundamentally inconsistent with the 

CWA, its history, predecessor statutes, longstanding regulations, and companion statutes.”  

Kentuckians 1, 204 F. Supp. 2d at 945.  This decision was vacated, but in part because the lower 

court was not asked to decide the legality of the 2002 definition. See Kentuckians 2, 317 F.3d at 

438 (“[I]t is also subject to being vacated as reaching beyond the issues presented to the district 

court for resolution. None of the parties sought a declaration that the New Rule was illegal.”)   

We, however, do ask this Court to find the 2002 revised definition of “fill material” to be 

unlawful, because it does contravene the intent of the CWA.  As Justin Ginsburg wisely said in 

her dissenting opinion in Coeur: 

Would a rational legislature order exacting pollution limits, yet call all bets off if 

the pollutant . . . will raise the water body’s elevation? To say the least, I am 

persuaded, that is not how Congress intended the Clean Water Act to operate. The 

use of waters of the United States as ‘settling ponds’ for harmful . . . waste . . . is 

antithetical to the text, structure, and purpose of the Clean Water Act.  

Coeur, 129 S. Ct. at 2484. 

 

Because the 2002 revised definition of “fill material” contravenes the intent of the CWA, 

the Section 404 Permit that was issued is in violation of the law. See 5 U.S.C. § 706(2)(A). As 

such, it should be vacated as not in accordance with the law.  

C. Public Policy Demands Some Distinction Exist Between Waste and Fill, Because to 

Allow Waste Material to be Regulated as Fill would Eviscerate the Power of the EPA to 

Control Many Pollutants. 
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 Ultimate responsibility for the protection of wetlands falls upon the EPA.  Orange Env't, 

Inc. v. County of Orange, 811 F. Supp. 926, 923 (S.D.N.Y. 1993).  To allow the DOD to dispose 

of their munitions waste into the dry lake bed of Lake Temp under a Section 404 permit from the 

COE would deprive the EPA of the opportunity to perform their congressionally mandated duty 

to protect the environment. Allowing the 2002 definition to stand, together with the Coeur 

holding that effectively blocks the EPA from protecting the waters of the United States from 

pollutants, if those pollutants have the characteristics of fill, creates an incentive to pollute.  See 

Mark A. Latham, (Un)restoring the Chemical, Physical, and Biological Integrity of Our Nation's 

Waters: The Emerging Clean Water Act Jurisprudence of the Roberts Court, 28 VA. ENVTL. L.J. 

411, 470-71 (2010) (hereinafter Latham) (“facilities beyond those in the mining sector that are 

also subject to the NPDES permitting requirements and associated effluent limits may rely upon 

the majority opinion to argue that their discharges also are fill subject to section 404(a).”) 

 Congress has noticed what unfortunate effects can come of this loophole. A bill was 

introduced in 2009 to eliminate this loophole by amending Section 502 as follows –  

(26) Fill material. The term 'fill material' means any pollutant which replaces 

portions of the waters of the United States with dry land or which changes the 

bottom elevation of a water body for any purpose. The term does not include any 

pollutant discharged into the water primarily to dispose of waste. 

H.R. 1310, 111th Cong., (1st Sess. 2009) (emphasis added). 

  

Unless and until such a statue modification is made, it falls to this Court today to stop the 

loophole that was created by deciding Coeur without also deciding upon the legality of the 

definition of “fill material.”   

 The mission of the EPA is critical to our nation’s ecological future – before the CWA 

was enacted, our nation’s waters were “in terrible shape - Lake Erie on its deathbed, Ohio's 

Cuyahoga River bursting into flames, lakes, streams and beaches closed to fishing and 
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swimming. There has been great progress since then, almost entirely the result of the [CWA].” 

See Latham at 411 (citing Editorial, The Clean Water Act at 30, N.Y. TIMES, Oct. 22, 2002, at 

A30).  Public policy demands we not weaken the EPA’s power, and thus return to the days of 

rivers bursting into flames. 

IV. THE OMB VIOLATED THE CLEAN WATER ACT BY USURPING THE 

POWER VESTED IN THE EPA TO ADMINISTER THE CWA. 

The OMB and the Executive Branch violated the CWA when it commandeered power 

explicitly given to the EPA.  The court needs to look at the statutory interpretation under the 

Chevron test to determine how much power is delegated to the agency.  If the statute speaks 

directly to the precise question at issue then the court will defer to the statute. Chevron, 467 U.S. 

at 842.  If the statute is silent then the court is only to overrule the agency’s decision if the 

agency’s decision is based on a permissible construction of the statute.  Id. at 843.  The court will 

then look at the involvement legally allowed under the statute and the policy considerations that 

are affected by their decision.  See id.  The court should find the statute explicitly speaks to the 

issue in this case and the OMB violated the statute by usurping the EPA’s power. 

A. The Plain Language of the Statute Gives Sole Power of Veto to the EPA and the OMB 

Violated this Power by Controlling the EPA’s Decision Making Process. 

 

 The Executive Branch under the Office of Management and Budget overstepped its 

authority by instructing the EPA to follow its decision.  The document of origin for the EPA sets 

forth that the “[t]he Administrator may from time to time make such provisions as he shall deem 

appropriate authorizing the performance of any of the functions transferred to him.”  H.R. DOC. 

NO. 91-364 (1970).  This document clearly gives to the administrator of the EPA discretion in 

performing his duties.  When a court reviews an administrator’s decision it is confronted with 

two questions.  First, if Congress has directly spoken to the precise question at issue, and if not, 

is the agency’s decision based on a permissible construction of the statute.  Chevron, 467 U.S. at 



29 

 

843.  The intent of Congress is vital to determine the authority the President can exercise.  If 

Congress has expressed its intent then the authority of the President to act contrary is very 

limited.  See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952).  The President has 

the responsibility to ensure that the laws are faithfully executed.  This is limited to the 

“enforcement of acts of Congress or of treaties of the United States according to their express 

terms, or . . . duties and obligations growing out of the Constitution itself… international 

relations.”  Cunningham v. Neagle, 135 U.S. 1, 64 (1890).  Therefore, to be an executive action 

there either needs to be an enabling congressional statute or the issue is based in international 

relations.  However, Executive Order 12088 gives the OMB the authority to resolve disputes 

between the EPA and other agencies which appears to contradict the statute.  Exec. Order No. 

12088, 43 Fed. Reg. 47707 (Oct. 17, 1978).   

Since the CWA is a domestic statute and does not deal with international relations the 

court must look at the language of the statute and intent of Congress.  Cunningham, 135 U.S. at 

64.  The Founders of this Nation entrusted the law making power to the Congress alone in both 

good and bad times.  Youngstown, 343 U.S. at 589.  The intent of Congress is seen in the 

statutory language of the Clear Water Act (CWA) itself.  The EPA is “to administer” the CWA 

generally.  33 U.S.C. § 1251(d).  The CWA also gives the administrator the power to veto 

permits proposed by the COE.  33 U.S.C. § 1344(c).  The administrator is given discretion in 

determining the agency’s actions and policies.  No power given to any entity outside the EPA 

except one section that is not relevant to the veto clause.   

 The plain language of the CWA clearly gives the EPA the sole authority to administer the 

CWA and the sole authority to veto the permits proposed by the COE.  Therefore the power is 

left solely in the hands of the EPA.  It would be a violation of the CWA for any other entity to 
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exercise the power given to the EPA.  Based on the requirements of the Chevron test, the court 

should end its analysis of the statute when the Congressional intent is clearly expressed in the 

statute.  Congress has directly spoken to the issue of the veto power.  No one outside of the EPA 

has the authority to make a veto decision under the CWA.  For either the President or the OMB 

to interfere in any way is to violate the CWA, because to go against the statute is to go against 

the intent of Congress.   

Under Youngstown, the Executive Branch will not be allowed to act unless either a statute 

or the Constitution gives him the power to do so.  The Executive power is strongest when dealing 

with foreign affairs, however the CWA deals with domestic affairs only, and the constitution 

gives domestic powers to the legislative branch.  Since the domestic enforcement of a domestic 

environmental law is not rooted in foreign affairs the power for the Executive Order 12088 must 

be found in the statute itself.  Under the CWA, the statute gives the exclusive power to the EPA 

Administrator to veto permits or determine if the veto should be issued.     The court should not 

allow the Executive Branch to violate the will of Congress, because the CWA deals with 

domestic affairs.  Allowing an entity besides the EPA to exercise the authority given to the EPA 

would be allowing the Executive Branch to overstep its constitutional limits and violate the 

intent of Congress explicitly stated in the statute.  Therefore, Executive Order 12088 is an 

unconstitutional exercise of power by the President.  Since Executive Order 12088 cannot apply, 

the court must look at the language of the statute and congressional intent, both of which are 

clear in the CWA.  The EPA Administrator has the sole power to determine if a permit for the 

COE should be vetoed. 

 B. The OMB Overstepped its Statutory Limits When it Commandeered the EPA’S Decision 

Making Power. 
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The Executive Branch violated the CWA when it ordered the EPA not to issue the permit.  

The administrator of the agency is given latitude in her discretion in shaping the implementation 

of the Act.  Train v. Natural Res. Def. Council, Inc., 421 U.S. 60, 64 (1975).  “The power of an 

agency to administer a congressionally created … program necessarily requires the formulation 

of policy and the making of rules to fill any gaps left… by Congress.”  Morton v. Ruiz, 415 U.S. 

199, 231 (1974).  Although the administrator has a level of autonomy, the Executive and 

Legislative Branches are allowed to give their input.  The administrative agencies are expected to 

balance Congressional and Executive pressure with interests emanating from all other sources 

when making decisions.  Sierra Club v. Costle, 657 F.2d 298, 331 (D.C. Cir. 1981).  This allows 

the administrator to make her own discretionary judgment decisions based on a variety of 

sources. 

Freedom of the administrator has often been challenged by the executive office.  

Presidents have consistently become involved with administrators decisions.  Each executive 

must walk a fine line between monitoring, influencing and controlling an agency.  The courts 

have long recognized both the ability of the executive to influence the agencies and the perhaps 

the need make their opinions heard.  Id at 443.  The executive has the ability to appoint and 

remove agency heads.  U.S. CONST. art. 2, § 2.  This gives the executive influential power, but 

not control.  Each agency head must be approved by the Senate.  Id.  By requiring Senate 

confirmation of the President’s nominees to head cabinet agencies, the Constitution presumably 

envisions that these officers will have a degree of independence.  This is because each agency 

head is expected to be an expert in her individual field.  Although Senate approval is not needed 

for the removal of administrators, the Executive Branch can pay a heavy price for removal of 

administrators for disagreements over policy.  Ken Gormley, ARCHIBALD COX:  CONSCIENCE OF 
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A NATION 361-72 (1997). This was exemplified in the Saturday Night Massacre during the Nixon 

administration.  Id. The Legislative Branch also has the ability to pass legislation altering the 

agency, and control the purse strings that agencies rely upon.  U.S. CONST. art. I, § 8.   

The executive’s ability to monitor and apply its influence has been dictated in executive 

orders.  These orders have attempted to increase the influence of the Executive Branch without 

violating any statue that the legislators have enacted.  Under the current Executive Order, “[t]he 

OMB shall provide guidance to agencies and assist the President, the Vice President and other 

regulatory policy advisors to the President in regulatory planning and shall be the entity that 

reviews individual regulations.”  Exec. Order No. 12866, 58 Fed. Reg. 51735 (Sept. 30, 1999).  

The order goes on to say that the order will do nothing that would “be construed to impair or 

otherwise affect: authority granted by law to a department or agency or head thereof.”  Id.  

Therefore, the executive orders do not give the OMB or the Executive Branch to take powers 

reserved for agency administrators.  

Despite the clear language of the CWA and the executive orders the OMB has routinely 

overstepped its legal authority when dealing with the EPA. See generally Robert V. Percival, 

Who’s In Charge? Does The President Have Directive Authority Over Agency Regulatory 

Decisions, 79 FORDHAM L. REV. 2487 (2011).  Following many debates between the OMB and 

the EPA, the Administrator of the EPA at that time pledged to resign “if environmental decisions 

are overruled because of political considerations.”  JOHN QUARLES, CLEANING UP AMERICA:  AN 

INSIDER’S VIEW OF THE ENVIRONMENTAL PROTECTION AGENCY 68-70 (1976).  He went on to 

state that executive officers were not making decisions for EPA and “if they were I would be 

breaking the law and I would not function as Administrator of this agency if I let them do so.”  

Implementation of the Clean Air Act Amendments of 1970—Part 2:  Hearings Before the 
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Subcomm. On Air & Water Pollution of the S. Comm. On Pub. Works, 92d Cong. 583–94 (1972).  

The debate over control resulted in a verbal commitment from President Nixon that the EPA 

retained the ultimate authority for EPA policy decisions.  QUARLES at 117-119.  Based on the 

language of the statute the legislative intent Under the CWA and the executive orders the 

executive is not allowed to effect the regulation of the EPA in a way that imposes itself upon the 

decision making process of the administrator.  See Train, 421 U.S. at 86 (OMB violated the 

statute when it used its review to purposely delay EPA decisions in an attempt to alter the EPA’s 

decisions.)  

The OMB is only allowed to influence the decision of if the EPA should have vetoed the 

permit; it was not allowed to usurp the EPA’s decision making power.   The OMB involved itself 

in the decision making process, by stepping in to resolve a dispute between the EPA and COE.  

However this directly goes against the intent of Congress explicitly stated in the CWA.   The 

dispute between the COE and the EPA regarding the Temp Lake project and permit dealt with 

the issue of if the EPA should veto the permit.  The OMB submitted an oral decision and 

directive to the EPA and COE telling the EPA not to veto the permit.  Although the papers are 

not in the record, it is clear that there was a dispute and the OMB dictated that the EPA should 

not veto the permit.  The OMB is authorized to influence decisions; however they cannot, as they 

did in this case, give the EPA an order.  This order was a direct violation of the CWA.  As seen 

in Train, the OMB cannot exercise control over the EPA’s decisions.  The facts presented in this 

case show an even more direct level of involvement than in Train, in which the court found the 

OMB could not effect regulation through its review program.  Here the OMB acted in a way that 

interfered in a direct way with the EPA’s statutory powers.  The EPA was denied its statutory 

authority to veto the permit because of the OMB’s involvement.  Although the EPA has the 
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authority to decide not to veto, that was not the case here.  The facts show that there was a 

disagreement as to the permit issued to the COE, and that the OMB stepped in ordering the EPA 

not to veto the permit usurping the power of the EPA under the CWA.  The EPA then obeyed the 

order of the OMB and therefore it did not make an independent decision not to veto the permit. 

It is not uncommon for the Executive Branch to overstep its power and interfere with the 

statutory authority given to agencies.  The Executive Branch has tried to usurp the authority of 

the agencies to achieve short term political objectives in the past.  However, this violates the 

CWA that specifically gives the power to the EPA.  Since the Executive Branch has so often 

attempted to usurp agency decision, the courts should set a precedent in this case that the intent 

of congress on domestic issues will be followed.  Therefore, because the OMB directed the EPA 

not to veto the COE permit, the OMB usurped power given to the EPA by the CWA, and the 

court should find that the OMB violated the CWA. 

 C. As a Matter of  Public Policy the Court Should Find the OMB’S Violation of the CWA 

Prevents the EPA from Achieving its Compelling Interest. 

 As a matter of public policy the court should find a violation of the CWA by the OMB 

when it exercised authority over the decision making reserved to the EPA.  The EPA was created 

under the Nixon administration, because the “future needs for land, minerals, and energy require 

that the protection of our environment receive a powerful new impetus.”  Memorandum from the 

President’s Advisory Council on Executive Organization (Ash Council Memo) (Apr. 29, 1970).  

The needs were of such importance that the Ash Council determined that “the federal 

government [was]… not equipped solely or even primarily to effect a turnabout in our 

environmental situation through its own powers and resources.”  Id.  The EPA was created to 

balance the economic and social aspirations against the finite capacity of the environment.  Id.  

Such importance was the environmental issues that President Nixon, who was normally against 
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creating agencies, supported the creation of the EPA, because of the compelling reasons.  H.R. 

DOC. NO. 91-364 (1970).  Creation of the EPA was necessary, because the environment plays an 

important role in the quality of life of the citizens of American and the world in general.  Id.   

 Only a unique, independent organization has the ability to consider and evaluate 

legislative and executive pressures, while balancing the long term goals of environmental 

regulation.  As we have seen in recent years, the environment has become a vast issue dealing 

with many different facets of life.  Because of this broad effect, an independent agency is needed 

to counter the environmental issues.  There is a need for broad regulator decision making and 

monitoring to counter the complex environmental issues.  If the EPA’s power was corrupted by 

outside influences, the environment and the future generations of Americans would suffer.   

 All businesses, from offices and shops to businesses in sectors like agriculture and 

chemicals, have legal environmental obligations that they must meet.  The CWA deals 

specifically with issues relating to water—an area of significant importance.  Water pollution 

affects our oceans, coasts, lakes, rivers and streams and even our drinking water.  Water is 

essential for life and plays a vital role in the Earth's ecosystems. The pollution of water has a 

serious impact on all living creatures, and can negatively affect the use of water for drinking, 

household needs, recreation, fishing, transportation and commerce.  By allowing the Executive 

Branch to usurp the EPA’s power, the court would be sacrificing the independence of the EPA.  

This would sacrifice the long term well-being of the environment for the short term political 

goals of the Executive Branch.  This would sacrifice the compelling interested stated during the 

creation of the EPA.  Therefore, based on the compelling interest that led to the creation of the 

EPA, this Court should hold that the executive’s involvement with the independence of the 

agency undermines the work of the EPA towards protecting the compelling interest. 


