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JURISDICTIONAL STATEMENT 

 
 Federal district courts have original jurisdiction over civil claims arising under the laws 

of the United States.  28 U.S.C. § 1331 (2006).  The Clean Water Act (CWA) is a federal 

statutory scheme.  See 33 U.S.C. §§ 1251 et seq. (2006).  All federal agencies are governed by 

the Administrative Procedure Act (APA), a federal statutory scheme.  See 5 U.S.C. §§ 551–706 

(2006).  Federal appellate courts have jurisdiction over appeals from final decisions in the federal 

district courts they embrace.  See 28 U.S.C. §§ 1291, 1294(1).  The United States District Court 

for the District of New Union is a federal district court within the bounds of the Twelfth Circuit.  

STATEMENT OF THE ISSUES 

I. Whether New Union, as a state entitled to “special solicitude” in this Court’s standing 
analysis, has standing to maintain this suit either in its capacity as sovereign or as parens 
patriae of its citizens. 

 
II. Whether Lake Temp, as an intermittent, intrastate lake bearing no significant nexus to 

any navigable body of water is itself navigable under the CWA. 
 
III. Whether the proposed discharge of munitions slurry, if fill material, is governed 

exclusively by the COE’s permitting authority.  
 
IV. Whether the OMB’s resolution of a dispute between the EPA and the COE rendered the 

EPA’s discretionary decision not to veto the COE’s § 404 permit reviewable and 
arbitrary or capricious under the APA. 

 
STATEMENT OF THE CASE 

New Union sought review in the District Court for the District of New Union under 28 

U.S.C. § 1331 and the APA, 5 U.S.C. § 702, of a permit issued by the U.S. Army Corps of 

Engineers (COE) to the U.S. Department of Defense (DOD) to discharge a slurry of spent 

munitions into Lake Temp, an intermittent lake wholly within a United States military 

reservation in the State of Progress.  Progress intervened under Federal Rule of Civil Procedure 

24.  New Union, Progress, and the United States cross-filed summary judgment motions.  On 
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June 2, 2011, the district court issued an order stating New Union lacked standing to challenge 

the permit issued by the COE to the DOD pursuant to CWA § 404; the COE had jurisdiction to 

issue the permit under CWA § 404; and the Office of Management and Budget (OMB) did not 

violate the CWA when it resolved a dispute between the COE and the Environmental Protection 

Agency (EPA).  New Union and Progress each filed a Notice of Appeal following the issuance 

of the Order of the district court dated June 2, 2011.  

STATEMENT OF THE FACTS 

Lake Temp is an intermittent water body located wholly within Progress on a DOD 

installation.  R. at 4.  Lake Temp receives its water from runoff of a watershed of mountains.  R. 

at 4.  The lake can be several square miles in size or, during the dry season, completely dry.  R. 

at 4.  While the lake became part of the military reservation in 1952, hunters and recreationalists 

have continued to use the lake.  R. at 4.  The DOD posted a warning that entry is illegal, but it 

has not taken any other measure to restrict entry.  R. at 4.  

The lake is isolated from any other water body and produces no outflow; however, the 

Imhoff Aquifer is located 1000 feet below the bed of the lake, five percent of which is located 

within New Union.  R. at 4.  Dale Bompers owns a ranch above the aquifer in New Union.  R. at 

4.  The water from the aquifer is not currently potable or usable without treatment due to 

naturally high sulfur levels.  R. at 6.  By statute, New Union requires a permit to withdraw from 

the aquifer, without which Bompers does not have a right in the groundwater.  R. at 6–7. 

The DOD proposes to construct a facility on the reservation that will receive, prepare, 

and discharge spent munitions into Lake Temp.  R. at 3.   The DOD plans to first treat the liquid, 

semi-solid, and granular contents of the munitions with chemicals and mix these contents with 

water in order to form a slurry.  R. at 4.  The DOD will then spray the slurry from a pipe evenly 
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over the entire dry lakebed.  R. at 4.  The project will not actually displace the lake—the COE 

will continually grade the edges of the lakebed so runoff from precipitation in the surrounding 

watershed will continue to flow unimpeded into it.  R. at 4.  Alluvial deposits will cover the 

lakebed and return the lakebed to its previous condition, albeit at a higher elevation.  R. at 4–5.  

Because the land between the lakebed and the aquifer is composed primarily of unconsolidated 

alluvial fill, some chemicals from the slurry will seep into the aquifer.  R. at 5. 

In 2002, the DOD completed an Environmental Impact Statement (EIS) on the project 

under the National Environmental Policy Act (NEPA).  R. at 6.  The COE sought to issue a 

permit to DOD pursuant to § 404 of the CWA.  R. at 3.  Disputing the COE’s assertion of 

permitting authority over the facility, the EPA was prepared to veto the permit pursuant to CWA 

§ 404(c).  R. at 9.  The OMB resolved the dispute, finding a § 404 permit was appropriate and 

directing the EPA not to veto the COE’s permit.  R. at 9.  The EPA then agreed and decided not 

to veto the permit.  R. at 10.   

SUMMARY OF THE ARGUMENT 

New Union has standing to bring this action either in its sovereign capacity or as parens 

patriae of its citizens.  Although New Union must satisfy Article III standing requirements, 

“special solicitude” for states asserting standing necessitates relaxing the injury-in-fact 

requirement.  Pollution from Lake Temp will seep into the Imhoff Aquifer; an imminent threat to 

the health and well-being of its citizens and environment.  New Union, as parens patriae, has a 

quasi-sovereign interest in protecting the health of its citizens and environment from the dangers 

of polluted waters.  Similarly, because pollution in the aquifer threatens to injure either New 

Union’s groundwater or recognition for its sovereign borders, New Union has standing in its 

sovereign capacity to maintain this suit.   
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Lake Temp is not within the jurisdiction of the CWA.  The CWA only covers Lake Temp 

if it is a water of the United States and navigable.  Regulable waters are relatively permanent, 

standing, or flowing bodies of water.  Lake Temp is intermittent and regularly disappears; it is 

not a water of the United States under the CWA.  Further, Lake Temp is not itself navigable and 

is completely isolated from any other regulable bodies of water.  Congress’s use of “navigable 

waters” for jurisdictional purposes is not devoid of significance, and the occasional use of Lake 

Temp by trespassing hunters does not alter the scope of that jurisdiction. 

Even if Lake Temp is navigable, the COE did not improperly aggrandize its permitting 

authority under § 404 by issuing a permit to the DOD.  The § 404 and § 402 permitting programs 

are mutually exclusive.  Section 404 governs fill material and contains no implicit exception 

based on either the fill’s toxicity or the identity of the permit applicant.  Moreover, the munitions 

slurry meets the joint definition of fill; it changes the bottom elevation of Lake Temp and it is not 

trash or garbage.  The EPA and the COE’s definition of fill material is entitled to Chevron 

deference, and the COE’s interpretation of its own regulation should be upheld because it is not 

plainly erroneous or inconsistent with the regulation. 

The EPA’s decision not to exercise its § 404(c) veto power is unreviewable as a matter 

“committed to agency discretion by law.”  Although § 404(c) includes a condition precedent to 

the EPA’s use of discretion, “no meaningful standard” exists to gauge the propriety of EPA’s 

choice.  In any event, the OMB’s participation in the matter between the EPA and the COE was 

not improper because the OMB may resolve disputes between agencies.  The President has 

ample constitutional authority to direct lower executive branch officials, particularly where 

Congress has not sought to limit that power.  Because the OMB’s direction was not an 



5 
 

inappropriate factor to consider, the EPA’s decision not to veto the § 404 permit is not arbitrary 

or capricious. 

STANDARD OF REVIEW 

Appellate courts review a grant of summary judgment de novo.  Blue Circle Cement, Inc. 

v. Bd. of Cnty. Comm’rs, 27 F.3d 1499, 1503 (10th Cir. 1994).  Summary judgment is 

appropriate if “there is no genuine issue as to any material fact and . . . the moving party is 

entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56(a).   The factual materials and 

inferences drawn therefrom “must be viewed in the light most favorable to the [nonmoving 

party].”  United States v. Diebold, Inc., 369 U.S. 654, 655 (1962).   

The APA governs the standard of review of agency action.  See 5 U.S.C. § 706.  Agency 

action should not be set aside unless it was “arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.”  Id. § 706(2)(A). 

ARGUMENT 

I. BECAUSE STATES ASSERTING STANDING ARE ENTITLED TO 
“SPECIAL SOLICITUDE,” NEW UNION HAS STANDING TO MAINTAIN 
THIS SUIT EITHER IN ITS CAPACITY AS SOVEREIGN OR AS PARENS 
PATRIAE OF ITS CITIZENS 

 
 The district court incorrectly concluded New Union lacks standing to maintain this suit.  

Article III, section 2 of the United States Constitution limits federal jurisdiction to “Cases” and 

“Controversies.”  U.S. Const., art. III, § 2.  “To ensure the proper adversarial presentation” of a 

case, Massachusetts v. EPA, 549 U.S. 497, 518 (2007), a plaintiff must prove an “irreducible 

constitutional minimum” of (1) an “injury in fact,” (2) which is “fairly traceable to the 

challenged action of the defendant,” and (3) “likely” redressable by a favorable decision.  Lujan 

v. Defenders of Wildlife, 504 U.S. 555, 560–61 (1992) (quotations omitted).  States are not 

“normal litigants,” however.  See Massachusetts v. EPA, 549 U.S. at 518 (“It is of considerable 
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relevance that the party seeking review here is a sovereign State and not, as it was in Lujan, a 

private individual.”).  A state seeking standing is entitled to “special solicitude” in a court’s 

standing analysis when it asserts sovereign or quasi-sovereign interests.  Id. at 520.   

The Court’s focus on Massachusetts’s quasi-sovereign interests regarding its citizens’ 

health commands a robust interpretation of the phrase “special solicitude.”  See Massachusetts v. 

EPA, 549 U.S. at 518–20 (citations omitted) (observing Massachusetts had a “well-founded 

desire to preserve its sovereign territory”); see also Calvin Massey, State Standing After 

Massachusetts v. EPA, 61 Fla. L. Rev. 249, 277–78 (2009) (“The engine of federalism is not 

simply state autonomy; federalism’s value also lies in its potential to vindicate human liberty.”).  

After all, a state’s ability to seek a remedy in court replaces two traditional tools used by 

sovereigns to guard against infringements:  diplomacy and war.  See Massachusetts v. EPA, 549 

U.S. at 519 (quoting Alfred L. Snapp & Son, Inc. v. Puerto Rico ex rel. Barez, 458 U.S. 592, 607 

(1982) [hereinafter Snapp]).  States ceded these tools upon entry to the Union and access to 

federal courts fills the remedial gap.  Accordingly, this Court should evaluate New Union’s 

assertion of standing with special solicitude, which requires, at the very least, relaxing the injury-

in-fact requirement of the Lujan standing analysis.  See Massey, supra, at 284. 

Standing in this case turns on New Union’s interest in protecting its groundwater.  New 

Union’s interest in protecting its groundwater implicates both its proprietary and sovereign 

interests, as well as the concerns it has parens patriae of its citizens.  The primary concern in 

New Union’s assertion of standing is the presence of an injury in fact.  The presence of 

pollutants in the munitions slurry in the portion of the Imhoff Aquifer under New Union would 

be “fairly traceable” to the COE’s decision to grant DOD a § 404 permit.  See Lujan, 504 U.S. at 

560.  Moreover, the injunctive relief New Union seeks would likely redress the threatened injury.  
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See id.  This is particularly true given that complete redress is unnecessary where a favorable 

decision will effect some amelioration.  See Massachusetts v. EPA, 549 U.S. at 525 (citing 

Larson v. Valente, 456 U.S. 228, 244 n.15 (1982)).  Accordingly, this Court should focus on the 

injury-in-fact component of the constitutional standing analysis. 

A. New Union May Assert Standing as Parens Patriae of Its Citizens 

New Union has standing as parens patriae of its citizens.  It is clear, a state exercising 

parens patriae standing need not establish that an individual citizen have standing in order to 

bring the lawsuit, see Citizens Against Ruining the Env’t v. EPA, 535 F.3d 670, 676 (7th Cir. 

2008), and the state is prohibited from raising “purely private interests.”  Satsky v. Paramount 

Commc’ns, Inc., 7 F.3d 1464, 1470 (10th Cir. 1993).  New Union is required to satisfy Article III 

standing on its own behalf to protect the well-being of its residents, which it meets due to its 

status as parens patriae.  See Pennsylvania ex rel. Shapp v. Kleppe, 553 F.2d 668, 675 (D.C. Cir. 

1976) (observing that an “injury to the state's economy or the health and welfare of its citizens, if 

sufficiently severe and generalized, can give rise to a quasi-sovereign interest in relief as will 

justify a representative action”).   

Parens patriae provides a meaningful opportunity for states to assert the interests of their 

citizens.  In order for a state to maintain parens patriae standing, “the [s]tate must articulate an 

interest apart from the interests of particular private parties, i.e., the [s]tate must be more than a 

nominal party . . . [and] express a quasi-sovereign interest.”  Snapp, 458 U.S. at 607.  The 

“articulation of such interests is a matter for case-by-case development.”  Id. at 607.  Although 

“neither an exhaustive formal definition nor a definitive list of qualifying interests can be 

presented in the abstract,” id., it is well-established that a state in its capacity as parens patriae 

“‘has an interest independent of and behind the titles of its citizens, in all the earth and air within 
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its domain.’”  Massachusetts v. EPA, 549 U.S. at 518–19 (quoting Georgia v. Tenn. Copper Co., 

206 U.S. 230, 237 (1907)). 

While a state’s standing as parens patriae to challenge the constitutionality of federal 

laws may be limited, see Massachusetts v. Mellon, 262 U.S. 447, 484–86 (1923), an exception 

exists when the state seeks to secure proper administration of federal laws.  See P.R. Pub. Hous. 

Admin. v. U.S. Dept. of Hous. & Urban Dev. 59 F. Supp. 2d 310, 326 (D.P.R. 1999) (explaining 

that a state can have standing as parens patriae against the federal government when “the state 

seeks to enforce, rather than overturn or avoid, a federal statute”); City of New York v. Heckler, 

578 F. Supp. 1109, 1123 (E.D.N.Y. 1984) (holding the City of New York had standing “in 

seeking to require the Secretary to adhere to her own regulations”).  Here, New Union seeks to 

require the Administrator of the EPA to exercise her authority under § 404(c).  Accordingly, the 

Mellon Doctrine does not apply, and the fact that New Union is suing the United States does not 

strip New Union of its standing as parens patriae. 

New Union has a quasi-sovereign interest in protecting the health of its citizens and 

environment from the dangers of polluted waters.  See New York v. New Jersey, 256 U.S. 296, 

301–02 (1921) (holding the state is the proper party to protect its citizens’ “health, comfort and 

prosperity” from proposed discharge of sewage into a harbor).  “Traditionally, parens patriae 

lawsuits involved” government entities suing to protect its citizens from such dangers by “suing 

to enjoin alleged nuisances caused by water or air pollution.”  United States v. Olin Corp., 606 F. 

Supp. 1301, 1305 (N.D. Ala. 1985) (citing Snapp, 458 U.S. at 602); see Missouri v. Illinois, 180 

U.S. 208, 236–37 (1901) (holding a state had parens patriae standing in suit regarding out-of-

state sewage discharges).  Courts presume states suing as parens patriae “adequately represent” 

their citizens, who thus become “‘parties’ to the federal suit.”  Alaska Sport Fishing Ass’n v. 
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Exxon Corp., 34 F.3d 769, 773 (9th Cir. 1994) (citations omitted).  New Union’s interest in 

protecting the health of its citizens and environment is not limited to the individual interests of 

Dale Bompers.  Although he would have priority to receive a permit to withdraw water from the 

aquifer, other citizens have the opportunity to do so.  R. at 6.  New Union thus represents as 

parens patriae its citizens’ interests in the portion of the aquifer under New Union, not just 

Bompers’s personal interests.  See Satsky, 7 F.3d at 1470.   

The DOD’s discharge into Lake Temp threatens injury to New Union’s quasi-sovereign 

interest.  The district court doubted whether “pollution of groundwater owned or regulated by 

New Union is imminent or ever will happen.”  R. at 6.  But “immanency does not require a 

showing that actual harm will occur immediately, as long as the risk of threatened harm exists.”  

Burlington N. & Santa Fe Ry. Co. v. Grant, 505 F.3d 1013, 1021 (10th Cir. 2007) (citing 

Meghrig v. KFC Western, Inc., 516 U.S. 479, 485–86 (1996)).  New Union provided 

circumstantial evidence that the DOD munitions slurry will seep into the Imhoff Aquifer.  R. at 

4–5.  Drilling monitoring wells to establish conclusively the movement of pollutants through the 

aquifer is thus unnecessary; the mere presence of pollutants in the aquifer presents a “risk of 

threatened harm.”  See id. (citing Meghrig, 516 U.S. at 485–86).  Because this litigation is at the 

summary judgment stage, when the circumstances giving rise to standing must be merely 

“averred,” see Lujan, 504 U.S. at 561, the facts and inferences “must be viewed in the light most 

favorable to the [nonmoving party].”  Diebold, 369 U.S. at 655.  Viewing New Union’s 

averments in such a light, and especially in the context of the “special solicitude” owed to states 

asserting standing, see Massachusetts v. EPA, 549 U.S. at 520, New Union has established 

parens patriae standing. 
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B. New Union May Assert Standing in Its Sovereign or Proprietary Capacity 

Even if New Union lacks standing to sue as parens patriae of its citizens, New Union has 

standing to assert its sovereign or proprietary interests.  These interests are distinct from the 

quasi-sovereign interests at play in parens patriae standing.  See Snapp, 458 U.S. at 601–02.  

When a state asserts injury to a proprietary or sovereignty interest, the harm is to it, not its 

general public.  Id.   

  “[T]he demand for recognition from other sovereigns,” which commonly “involves the 

maintenance and recognition of borders” is a significant sovereign interest.  Id. at 601; see also 

Kansas v. United States, 249 F.3d 1213, 1223 (10th Cir. 2001) (holding Kansas had interest in 

protecting the “sovereign status of land within [its borders]”).  Standing based on a proprietary 

interest involves similar grounds.  See Hodges v. Abraham, 330 F.3d 432, 445 (4th Cir. 2002) 

(holding a state was “essentially a neighboring landowner, whose property is at risk of 

environmental damage” from the transfer of radioactive material).  Proprietary and sovereign 

interests overlap and courts frequently conflate the two.  See Alabama v. COE, 424 F.3d 1117, 

1130 (11th Cir. 2005) (conferring standing because pollution of a basin may adversely affect the 

downstream environment and economy, but not differentiating the state interests at issue).  States 

have a proprietary interest in their waters.  See New Mexico v. Bureau of Land Mgmt., 565 F.3d 

683, 696 n.13 (10th Cir. 2009) (citations omitted) (holding that the “financial burden through the 

costs of lost resources” from an aquifer constituted an imminent injury). 

Although an injury in fact needs to be “concrete and particularized,” Lujan, 504 U.S. at 

560 (citations omitted), it need not be substantial; “an identifiable trifle will suffice.”  LaFleur v. 

Whitman, 300 F.3d 256, 270 (2d Cir. 2002).  An injury in fact can be inferred from the plaintiff’s 

geographical proximity to the threatened harm in certain cases.  See La. Envtl. Action Network v. 
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EPA, 172 F.3d 65, 67–68 (D.C. Cir. 1999) (holding an environmental group established standing 

where its members lived near a landfill into which an EPA regulation permitted certain 

hazardous wastes to be deposited).  The threat of the munitions slurry entering the Imhoff 

Aquifer presents a cognizable injury to New Union in its capacity as property owner.  See 

Nuclear Energy Inst., Inc. v. EPA, 373 F.3d 1251, 1266 (D.C. Cir. 2004) (holding an adjacent 

property owner was injured by the mere proximity of nuclear material).  After all, New Union 

effectively owns, by statute, the groundwater of the Imhoff Aquifer.  See R. at 6.  Pollution of the 

aquifer would damage New Union’s proprietary interest in it.  Similarly, because the Imhoff 

Aquifer extends across the Progress–New Union border, the granting of a § 404 permit threatens 

New Union’s sovereign interest in recognition of its borders. 

The injury must also be “‘actual or imminent, not conjectural or hypothetical.’”  Lujan, 

504 U.S. at 561 (quoting Whitmore v. Arkansas, 495 U.S. 149, 155 (1990)).  The immanency of 

a threatened injury is at times a flexible concept, however.  See Nuclear Energy Inst., 373 F.3d at 

1266 (holding plaintiff adjacent landowner showed imminent injury even though radionuclides 

might not reach plaintiff’s land for thousands of years).  This is because an adjacent landowner 

can assert standing where adjacency of dangerous material itself causes injury.  See id.  The 

injury is “actual or imminent” because the neighboring property owner—in this case, New Union 

in its capacity both as sovereign and property owner—was injured because the COE granted the 

§ 404 permit.  Although the details are uncertain, the threatened injury of pollutants from the 

slurry crossing into the portion of the Imhoff Aquifer on New Union’s side of the border is 

imminent.   

Although New Union did not comment on the DOD’s EIS for the project, New Union is 

not estopped from raising the issue here.  “[F]ailure to object or comment on a[n] [EIS] selection 
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during administrative proceedings does not automatically preclude one from challenging [it].”  

See Friends of Tims Ford v. TVA, 585 F.3d 955, 964 (6th Cir. 2009).  Neither NEPA nor its 

implementation guidelines “expressly limit judicial review . . . to those who preserved their 

appellate rights through public comment.”  Id. (citing 40 C.F.R. § 1506.6).  In fact, only certain 

federal agencies have a duty to comment on an EIS.  See 40 C.F.R. § 1503.2.  Moreover, the EIS 

in this case is not being challenged, so even if New Union would be estopped from challenging 

the EIS directly, it is not barred from challenging the § 404 permit. 

In any event, this Court should apply the precautionary principle to standing analysis in 

environmental cases such as this one.  Where uncertainty abounds and catastrophic, irreversible 

injury is threatened, courts should relax the injury-in-fact prong of the Lujan analysis.  See 

Jonathan Remy Nash, Standing and the Precautionary Principle, 108 Colum. L. Rev. 494, 511 

(2008).  The precautionary principle militates in favor of a finding of standing.  Great uncertainty 

exists regarding if, when, and in what dilution the slurry will reach the portion of the Imhoff 

Aquifer under New Union.  R. at 5–6.  A fortiori, the exact effect the slurry will have on the 

aquifer is unclear.  Poignantly, any resolution of the diffusion of the slurry through the aquifer 

can only be thoroughly accomplished after the discharge has begun.  In fact, it may likely be 

impossible to understand fully the diffusion until the project is long finished.  Accordingly, this 

Court should hold New Union has standing to bring its current suit and resolve this case on the 

merits. 

II.  LAKE TEMP IS AN ISOLATED, INTERMITTENT, INTRASTATE LAKE 
AND IS THUS NOT REGULABLE UNDER THE CWA 

 
In enacting the CWA, Congress limited its jurisdiction to waters that are navigable.  See 

33 U.S.C. § 1311(a) (discharge prohibited in only navigable waters).  Congress defined 

navigable waters to mean “waters of the United States.”  Id. § 1362(7).  This limits jurisdiction in 
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two ways:  (1) the body of water must be “continuously present” and “fixed” rather than 

“intermittent,” and (2) it must be navigable-in-fact or have a jurisdictionally significant 

relationship with a traditionally navigable water.  Rapanos v. United States, 547 U.S. 715, 727, 

732–33 (2006); accord Solid Waste Agency of N. Cook Cnty. v. COE (SWANCC), 531 U.S. 159, 

171 (2001).  Because Lake Temp is intermittent and neither navigable-in-fact nor bearing a 

jurisdictional relationship to other navigable waters, it does not fall under the jurisdiction of the 

CWA. 

A. Lake Temp Is Not a “Water” Under the CWA 

The district court erred in finding Lake Temp is a “water” within the term “waters of the 

United States.”  Congress’s definition of “navigable waters” as “waters of the United States” 

limits the CWA’s jurisdictional reach.  See 33 U.S.C. § 1362(7).  As Justice Scalia aptly put it: 

The use of the definite article (“the”) and the plural number (“waters”) shows 
plainly that § 1362(7) does not refer to water in general.  In this form, “the 
waters” refers more narrowly to water “[a]s found in streams and bodies forming 
geographical features such as oceans, rivers, [and] lakes,” or “the flowing or 
moving masses, as of waves or floods, making up such streams or bodies.” 
   

Rapanos, 547 U.S. at 732 (quoting Webster’s New International Dictionary 2882 (2d ed. 1954)).  

Following that definition, “‘waters of the United States’ include only relatively permanent, 

standing or flowing bodies of water . . . that connote continuously present, fixed bodies of water . 

. . .”  Id. at 732–33.   

To be sure, “[b]y describing ‘waters’ as ‘relatively permanent,’” the Court did “not 

necessarily exclude streams, rivers, or lakes that might dry up in extraordinary circumstances” 

from CWA regulation.  Id. at 732 n.5 (emphasis added).  Here, however, Lake Temp does not 

dry up in extraordinary circumstances, it is “intermittent and regularly disappears entirely” by 

completely drying up one out of every five years.  R. at 3–4, 7 (emphasis added).  A lake that 
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regularly disappears entirely is not a relatively permanent, standing body of water.  See Rapanos, 

547 U.S. at 734 (citing SWANCC, 531 U.S. at 172) (stating the term “navigable waters” requires 

“at a bare minimum, the ordinary presence of water”). 

B. Lake Temp Is Not “Navigable” and Thus Not Covered by the CWA 

Addressing the CWA’s definition of “navigable waters” for the first time in United States 

v. Riverside Bayview Homes, the Supreme Court explained:  by defining “navigable waters” as 

“the waters of the United States,” Congress demonstrated its intent to “regulate at least some 

waters that would not be deemed ‘navigable’ under the classical understanding of that term.”  

474 U.S. 121, 133, 135 (1985).  Waters that fall under CWA jurisdiction but are not traditionally 

seen as “navigable” are wetlands that “actually abut” waters traditionally held as “navigable 

waterway[s].”  Id. at 135.   

The Supreme Court has since twice refined this dual-water approach.  See Rapanos, 547 

U.S. at 732–33; SWANCC, 531 U.S. at 172.  In SWANCC, the Court explained that although the 

meaning of the CWA’s term “navigable waters” is broader than the historical understanding, the 

qualifier, “navigable,” is not devoid of significance.  SWANCC, 531 U.S. at 172.  The term 

“navigable” “has at least the import of showing us what Congress had in mind as its authority for 

enacting the CWA:  its traditional jurisdiction over waters that were or had been navigable-in-

fact or which could reasonably be so made.”  Id. (citing United States v. Appalachian Elec. 

Power Co., 311 U.S 377, 407–08 (1940)).  With regard to those waters that do not qualify as 

traditional navigable waters, but are nevertheless jurisdictional waters of the CWA, both the 

plurality and concurrence in Rapanos premised CWA jurisdiction on the nontraditional 

navigable water’s relationship to traditional navigable waters—requiring either a showing that 

“the adjacent channel contains a ‘wate[r] of the United States, i.e., a relatively permanent body 
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of water connected to traditional interstate navigable waters, 547 U.S. at 742 (plurality opinion), 

or the “existence of a significant nexus between the wetlands in question and navigable waters in 

the traditional sense.”  Id. at 779 (Kennedy, J., concurring). 

In sum, a new framework for determining jurisdiction under the CWA emerged after 

Rapanos.  The statutory term “navigable waters,” defined as “waters of the United States,” 

embraces two kinds of waters—traditional navigable waters and nontraditional navigable waters.  

Traditional navigable waters are the same as the “navigable waters of the United States” under 

the Rivers and Harbors Act (RHA) and are per se jurisdictional under the CWA.  See id. at 728 

(citing The Daniel Ball, 11 U.S. (10 Wall.) 557, 563 (1870)).  Nontraditional navigable waters 

can fall under CWA jurisdiction based on their relationship to traditional navigable waters under 

both the plurality’s and concurrence’s tests in Rapanos.  See id. at 742 (plurality opinion); id. at 

779 (Kennedy, J., concurring).  Because Lake Temp, the Imhoff Aquifer, and the watershed are 

not navigable waters, Lake Temp does fall under CWA jurisdiction. 

1. Lake Temp Is Not a Traditional Navigable Water 

Waters satisfy the RHA definition of traditional navigable waters if they are navigable-in-

fact, or capable of being rendered so and, together with other waters, form waterborne highways 

used to transport commercial goods in interstate or foreign commerce.  See The Daniel Ball, 77 

U.S. at 563.  These waters are the “navigable waters of the United States” under the RHA, and 

by the Supreme Court’s reference to these waters in CWA application, SWANCC, 531 U.S. at 

172 (citing Appalachian Elec. Power Co., 311 U.S. at 407–08), these waters are what courts 

refers to as “traditional navigable waters” for CWA jurisdictional purposes.  Lake Temp is not a 

traditional navigable water under the RHA:  it is entirely intrastate, located within a basin with 

no outlets or outflows, and being a land-locked lake, it is not susceptible to being used in the 
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future for commercial navigation.  R. at 7.  Therefore, Lake Temp is not a body of water 

traditionally held as “navigable” for federal regulatory purposes.   

In addition to the RHA definition of traditionally navigable waters, the EPA and COE’s 

joint guidance indicates that waters can be traditionally navigable if they have historically been, 

are being, or are susceptible to future use in “commercial navigation, including commercial 

water-borne recreation.”  U.S. Envtl. Prot. Agency & U.S. Corps of Eng’rs, Clean Water Act 

Jurisdiction Following the U.S. Supreme Court’s Decision in Rapanos v. United States & 

Carabell v. United States 5 n.20 (2008) [hereinafter Rapanos Guidance].  Assuming, arguendo, 

that the guidance properly interprets the law, neither the fact that trespassing hunters may 

frequent the lake nor the lake’s size make Lake Temp a navigable water.   

When an “interpretation of a statute invokes the outer limits of Congress’s power, [the 

Supreme Court] expect[s] a clear indication that Congress intended that result.”  SWANCC, 531 

U.S. at 173 (citing Edward J. DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades 

Council, 485 U.S. 568, 575 (1988)).  The Court acknowledged that “millions of people spend 

over a billion dollars annually on recreational pursuits relating to migratory birds,” but basing 

CWA jurisdiction over waters merely because of the recreational impact on commerce would 

“raise significant constitutional questions.”  Id.  Following the rationale in SWANCC, attempting 

to put an isolated, intrastate lake within the jurisdiction of the CWA merely because of a 

noneconomic recreational activity’s aggregate effect on commerce would require the courts to 

evaluate how “the precise object or activity that, in the aggregate, substantially affects interstate 

commerce.”  See id. at 173–74.  Trespassing hunters—like the bird watchers in SWANCC—

cannot justify CWA jurisdiction without raising “significant constitutional questions” the 

Supreme Court directed federal courts to avoid.  See id. at 173.  In attempting to avoid 
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constitutional questions, the EPA and the COE in their guidance limit their construction of 

traditionally navigable waters to those that are navigable-in-fact with the potential for 

“commercial navigation, including commercial water-borne recreation.”  Rapanos Guidance, 

supra, at 5 n.20.  The Rapanos Guidance provides clear examples of what “commercial water-

borne recreation” is:  “[B]oat rentals, guided fishing trips, [and] water ski tournaments.”  Id.  

Hunters who occasionally trespass near Lake Temp are certainly not within the realm of these 

examples.  Exercising CWA jurisdiction over Lake Temp would void any function of the word 

“navigable.”    

While the Rapanos Guidance contemplates size as a factor in determining whether a 

water body is susceptible to future use in commercial navigation, a more useful factor is the 

actual likelihood of use in commercial navigation.  See id.   The fact that Lake Temp may 

periodically stretch to several square miles is outweighed by the glaring lack of “clearly 

documented” plans to develop commercial navigation on the lake.  See id.  Indeed, the DOD’s 

plans to fill the lake with munitions slurry indicates that the DOD has no intention to develop the 

lake for “commercial navigation, including commercial water born recreation.”  See id. 

The confines of the district court’s ruling is only limited by the imagination of the federal 

regulator, contrary to Congress’s objective in enacting the CWA:  “Rather than expressing a 

desire to readjust the federal–state balance in this manner, Congress chose to ‘recognize, 

preserve, and protect the primary responsibilities and rights of States . . . to plan the development 

and use . . . of land and water resources . . . .’”  SWANCC, 531 U.S. at 174 (citing 33 U.S.C. § 

1251(b)).  This Court should follow SWANCC and “read the [CWA] as written to avoid the 

significant constitutional and federalism questions raised” by the district court’s ruling.  Id.  Lake 
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Temp is not a traditionally navigable water under the Act, Supreme Court precedent, agency 

guidance, or through policy considerations. 

2. Lake Temp Has No Relation to a Navigable Body of Water 

Justice Kennedy’s broadly worded concurrence would extend jurisdiction to waters with 

a “significant nexus” to traditionally navigable waters such as when the water body “either alone 

or in combination with similarly situated lands in the region, significantly affect the chemical, 

physical, and biological integrity of other covered waters more readily understood as navigable.”  

Rapanos, 547 U.S. at 755 (Kennedy, J., concurring).  But waters with a “speculative or 

insubstantial” effect on navigable waters “fall outside the zone fairly encompassed by the 

statutory terms ‘navigable waters.’”  Id. (Kennedy, J., concurring).   

Under the current regulations defining regulable waters, “the only areas that are defined 

as waters of the United States by reason of adjacency to other such waters are ‘wetlands.’” S.F. 

Baykeeper v. Cargill Salt Div., 481 F.3d 700, 705 (9th Cir. 2007) (emphasis added).  Lake Temp 

is not a wetland—“wetlands” are “adjacent to waters (other than waters that are themselves 

wetlands),” see 33 C.F.R. § 328.3 (2011); therefore, nothing about the lake’s relation to non-

navigable waters, such as the watershed, makes Lake Temp navigable under the CWA.  See S.F. 

Baykeeper, 481 F.3d at 705 (wetlands, not lakes, adjacent to “waters of the U.S.” can become 

such “waters” for CWA jurisdictional purposes).  

Moreover, although the COE considers interstate waters navigable, see 33 C.F.R. § 

328.3(a)(2), and the Imhoff Aquifer straddles the Progress–New Union border, it is not regulated 

by the CWA.  See Rice v. Harken Exploration Co., 250 F.3d 264, 271 (5th Cir. 2001) (“The law . 

. . is clear that ground waters are not protected waters under the CWA.”); Vill. of Oconomowoc 

Lake, 24 F.3d 962, 965 (7th Cir. 1994) (quoting S. Rep. No 92-73 (1972)) (observing several 



19 
 

attempts have been made to explicitly include groundwater under the CWA without success); see 

also United States v. GAF Corp., 389 F. Supp. 1379, 1383 (S.D. Tex. 1975) (holding permits 

were unnecessary for discharge into isolated groundwater).  Groundwater is only relevant to 

CWA jurisdiction when it connects two other bodies of water, see N. Cal. River Watch v. City of 

Healdsburgh, 496 F.3d 993, 997–98 (9th Cir. 2007), but the Imhoff Aquifer is not connected to 

any navigable waters.  Thus, pollutants seeping into the aquifer will not find their way to 

navigable waters.  See R. at 6.  Accordingly, Lake Temp’s relation to the Imhoff Aquifer does 

not support a finding of navigability, even under the more lax standard of Justice Kennedy’s 

concurrence, as it is wholly unconnected to other navigable waters.  See Rapanos, 547 U.S. at 

755 (Kennedy, J., concurring).  Lake Temp’s effect, if any, on other navigable waters is 

“speculative or insubstantial.”  See id. (Kennedy, J., concurring). 

III. BECAUSE THE MUNITIONS SLURRY IS FILL MATERIAL UNDER THE 
AGENCIES’ JOINT DEFINITION, IT IS GOVERNED EXCLUSIVELY BY 
THE COE’S § 404 PERMITTING AUTHORITY 

 
The United States Supreme Court in Couer Alaska, Inc. v. Southeast Alaska Conservation 

Council found the § 404 and § 402 permitting programs are mutually exclusive, with § 404 

governing fill material without exception.  557 U.S. 261, ___, 129 S. Ct. 2458, 2469 (2009).  

Given that the dispositive question for determining permitting authority is whether the material is 

dredged or fill material, the munitions slurry was properly governed under § 404 because it 

meets the agencies’ joint definition of fill—it changes the bottom elevation of Lake Temp and it 

is not trash or garbage.  40 C.F.R. § 232.2 (2011); 33 C.F.R. § 323.2(e)(1).  Moreover, the 

agencies’ definition is entitled to Chevron deference, see Chevron, U.S.A., Inc. v. NRDC, 467 

U.S. 837, 844 (1984), and the COE’s interpretation of its own regulation should be upheld 
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because it is not plainly erroneous or inconsistent with the regulation or the CWA, see Nat’l 

Ass’n of Home Builders v. Defenders of Wildlife, 551 U.S. 664, 672 (2007). 

A. Fill Material is Permitted Exclusively Under § 404 of the CWA 

The CWA regulates the discharge of pollutants under two mutually exclusive permitting 

programs—the § 402 National Pollution Discharge Elimination System (NPDES) and the § 404 

program for dredged or fill material.  See 33 U.S.C. §§ 1342, 1344.  Under § 402, the EPA has 

authority to issue a permit for the discharge of any pollutant.  Id. § 1342(a)(1).  However, 

dredged and fill material is considered a pollutant under the CWA.  See id. § 1362(6) (defining 

the term pollutant to include “dredged spoil” among other things).  The CWA resolves this 

apparent tension by excluding pollutants regulated under § 404 from the EPA’s § 402 permitting 

authority by including the “except as provided in [§ 404]” limitation.  Id. § 1342(a).   Therefore, 

the § 402 and § 404 permitting programs are mutually exclusive:  “[I]f the COE has authority to 

issue a permit for a discharge under § 404, then the EPA lacks authority to do so under § 402.”  

Couer, 129 S. Ct. at 2467.  

The Appellant asks this Court to consider entirely different criteria to allocate permitting 

authority:  the pollutant’s level of toxicity or the identity of the permit applicant.  The Supreme 

Court in Couer rejected a similar argument to read in an “implicit exception” to the COE’s 

permitting authority because the fill might also be subject to the EPA’s new source performance 

standard.  129 S. Ct. at 2468.  The Court reasoned that permitting authority under the CWA boils 

down to one question:  “[I]s the substance to be discharged fill material or not?”   Id.  To muddy 

the water with an implicit exception would force a discharger to ask whether the fill material is 

also “subject to one of the many hundreds of EPA performance standards.”  Id.  The Court 

found, “The statute gives no indication that Congress intended to burden industry with that 
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confusing division of permit authority.”  Id.  The Court’s reasoning in Couer is equally  

applicable here:  Congress intended the division of permit authority to be resolved by whether 

the material is dredged or fill material—there is not an implicit exception for more toxic 

pollutants or for permits issued to the DOD.   

If there were any ambiguity as to the COE’s permitting authority for more toxic 

pollutants under § 404(a), the ambiguity is resolved in § 404(p), providing, “Compliance with a 

permit issued pursuant to this section . . . shall be deemed compliance . . . with [§ 307 of the 

CWA].”  33 U.S.C. § 1344(p).  Section 307 provides toxic effluent standards.  See id. § 1317.  

Congress intended for the COE to retain permitting authority over fill material that may be toxic.  

How could Congress deem compliance with a § 404 permit is compliance with toxic effluent 

standards, but also implicitly exempt more toxic pollutants from § 404 permitting authority in the 

first place?  Such a reading would render § 404(p) superfluous.   

This does not mean a § 404 permit provides a loophole to evade toxic effluent standards.  

Instead, the COE’s regulations provide that “[n]o discharge of dredged or fill material shall be 

permitted if it . . . [v]iolates any applicable toxic effluent standard or prohibition under section 

307 of the Act.”  40 C.F.R. § 230.10(b)(2).  Thus, a fill material’s toxicity does not strip the COE 

of its permitting authority; instead, the COE considers the fill’s toxicity in deciding whether to 

issue a permit. 

The Appellant’s contention that the COE should not have permitting authority over DOD 

projects fails for the same fundamental reason the Appellant’s purported toxicity exemption is 

unpersuasive—the CWA does not delineate the COE permitting authority on the basis of any 

other criteria but whether the discharge is of dredged or fill material.  If Congress wanted to strip 

the COE of permitting authority over DOD projects, it very well could have by done so by 
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statute.  Section 313 governing federal facilities, however, provides the opposite:  “Each 

department . . . of the . . . Federal Government . . . shall be subject to, and comply with, all 

Federal . . . requirements . . . in the same manner . . . as any nongovernmental entity.”  33 U.S.C. 

§ 1323(a).  This applies to “any requirement respecting permits” and to “the exercise of any 

Federal . . . administrative authority.”  Id.  With that, the DOD is subject to the same permitting 

requirements and administrative authority as any other entity—if the discharge is of dredged or 

fill material, the COE, and not the EPA, has authority to issue the permit.  Because § 404 of the 

CWA governs fill material exclusively, and without exception, the dispositive question is 

whether the munitions slurry qualifies as fill material under the agencies’ definition. 

B. The Munitions Slurry is Fill Material Under the EPA and the COE’s Current Joint 
Definition Promulgated in 2002 

 
The district court’s finding that the munitions slurry is fill should be upheld because 

munitions slurry falls within the EPA and the COE’s joint definition of fill material.  Fill 

material is defined as  “material placed in waters of the United States where the material has the 

effect of: (i) Replacing any portion of a water of the United States with dry land; or (ii) Changing 

the bottom elevation of any portion of a water of the United States.”  40 C.F.R. § 232.2; 33 

C.F.R. § 323.2(e)(1).  The definitions only exempt “trash or garbage” from the definition of fill 

material.   40 C.F.R. § 232.2; 33 C.F.R. § 323.2(e)(1).   

The joint definition looks to the effect of the discharge, namely, whether the discharge 

has the effect of replacing a portion of water with dry land or changing the bottom elevation of a 

portion of water.  40 C.F.R. § 232.2; 33 C.F.R. § 323.2(e)(1).  This is a departure from the 

previous COE definition of fill material, which provided that fill was “any material used for the 

primary purpose of replacing an aquatic area with dry land or of changing the bottom elevation 

of an [sic] water body.”  33 C.F.R. § 323.2(e)(1) (2001) (emphasis added).   The COE changed 
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its definition to be more consistent with the EPA’s definition and because “[a]n objective, 

effects-based standard also helps to ensure that discharges with similar environmental effects 

will be treated in a similar manner under the regulatory program.”  Final Revision to Regulatory 

Definition of “Fill Material,” 67 Fed. Reg. 31,129, 31,132–33 (May 9, 2002) (codified at 30 

C.F.R. pt 323, 40 C.F.R. pt 232).  The munitions slurry falls squarely within the definition of fill 

material;  it is uncontested that the fill material will change the bottom elevation of Lake Temp. 

While the joint definition does provide an exception for trash and garbage, this exception 

is more limited than the COE’s previous waste exemption.  Compare 40 C.F.R. § 232.2; 33 

C.F.R. § 323.2(e)(1) (2011), with 33 C.F.R. § 323.2(e)(1) (2001).  Prior to the 2002 joint 

definition, the COE specifically exempted from the definition of fill material pollutants 

“discharged into the water primarily to dispose of waste.”  33 C.F.R. § 323.2(e)(1) (2001).  

Under the joint fill definition, the agencies decided to exempt only a specific subset of waste—

“trash or garbage”—from the definition of fill.  40 C.F.R. § 232.2 (2011); 33 C.F.R. 

§ 323.2(e)(1) (2011).  In promulgating this change, the EPA and the COE reasoned, “a 

categorical exclusion for waste would be over-broad.”  Final Revision to the Regulatory 

Definition of “Fill Material,” 67 Fed. Reg. at 31,133.  In its place, the agencies crafted a narrow 

exception to address “physical obstructions that alter the natural hydrology of waters.”  Id.  It 

was these materials—“debris, junk cars, used tires, discarded kitchen appliances, and similar 

materials”—that were to be excluded from the COE’s permitting authority.  Id.  The agencies 

also recognized there are specific times that material, which might otherwise be considered trash, 

may be appropriate for use as fill where the material was “suitably cleaned up.”  Id. 

Here, the munitions slurry may well have been waste under the previous exception, but it 

is not within the current, narrower exception of trash or garbage.  Compare 40 C.F.R. § 232.2; 33 
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C.F.R. § 323.2(e)(1) (2011), with 33 C.F.R. § 323.2(e)(1) (2001). The munitions slurry is a 

homogeneous mixture, spread evenly over the entire lakebed.  The munitions have been treated 

to assure that they will not be explosive.  Trash and garbage, on the other hand, refers to 

heterogeneous, untreated, unprocessed materials that pose physical obstructions to the hydrology 

of the water.  See Final Revision to the Regulatory Definition of “Fill Material,” 67 Fed. Reg. at 

31,133.  Because the munitions slurry falls within the meaning of fill material under the 

agencies’ joint definition, this Court should affirm the district court’s decision that the munitions 

slurry fell within the COE’s § 404 permitting authority. 

C. The EPA and COE’s Definition and the COE’s Interpretation Are Entitled to Deference 
 

The Supreme Court in Chevron recognized “that considerable weight should be accorded 

to an executive department’s construction of a statutory scheme it is entrusted to administer, and 

the principle of deference to administrative interpretations.”  467 U.S. at 844.  In order to be 

entitled to Chevron deference, (1) the enabling legislation must be silent or ambiguous to the 

precise question at issue, and (2) the agency’s interpretation of the legislation must be a 

reasonable construction of the statute.  See 467 U.S. at 843–44.  Here, fill material is not defined 

under the CWA and the agencies “define[d] [the] term in a way that is reasonable in light of the 

legislature’s revealed design.”   See id. at 844.   There is nothing in the CWA that limits a § 404 

permit to fill materials that meet the primary purpose test.  See 33 U.S.C. § 1344.  Nor does the 

CWA preclude waste from being considered fill material if it has the effect of filling a water 

body or replacing a portion of water with dry land.  See id. 

Not only are the COE’s and the EPA’s joint regulation entitled to Chevron deference, 

their “interpretation of the meaning of [their] own regulations is entitled to deference ‘unless 

plainly erroneous or inconsistent with the regulation.’”  Nat’l Ass’n of Home Builders, 551 U.S. 
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at 672 (quoting Auer v. Robbins, 519 U.S. 452, 461 (1997)).   The Fourth Circuit applied this 

principal to the COE’s determination of its § 404 permitting authority and ruled an agency’s 

construction of its definition will be upheld where it is “neither plainly erroneous nor 

inconsistent with the text of the regulation.”  Kentuckians for Commonwealth, Inc. v. Riverburgh, 

317 F.3d 425, 447 (4th Cir. 2003).  Because the munitions slurry changes the elevation of the 

bottom of Lake Temp and is not within the agencies’ narrow trash or garbage exemption, it is not 

inconsistent with the text of the regulation. 

Moreover, the COE’s decision that it has permitting authority over munitions slurry is not 

plainly erroneous because it is consistent with the CWA’s objective “to restore and maintain the 

chemical, physical, and biological integrity of the Nation’s waters.”  33 U.S.C. § 1251(a).  

Instead of “providing an escape hatch for polluters whose discharges contain solid matter,” 

Couer, 129 S. Ct. at 2483 (Ginsburg, J., dissenting), “the [§] 404 permitting program is expressly 

designed to address the entire range of environmental concerns arising from discharges of 

dredged and fill material.”  Final Revision to the Regulatory Definition of “Fill Material,” 67 

Fed. Reg. at 31,133.  The COE’s guidelines, which were promulgated pursuant to § 404(b)(1), 33 

U.S.C. § 1344(b)(1), prohibit the COE from issuing a permit for the discharge of the munitions 

slurry “if there is a practicable alternative to the proposed discharge which would have less 

adverse impact on the aquatic ecosystem, so long as the alternative does not have significant 

adverse environmental consequences.”  40 C.F.R. § 230.10.  While the COE does have 

additional authority under the CWA to consider the “economic impact of the site,” the EPA 

retains ultimate veto over COE permitting decisions, if it finds the discharge has “an 

unacceptable adverse effect on municipal water supplies, shellfish beds and fishery areas . . . 

wildlife, or recreational areas.”  33 U.S.C. § 1344(b)–(c).   
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 While it is true the § 404 permit exempts the discharge of munitions slurry from 

technology-based performance standards required under a § 402 permit, this does not violate the 

purposes of the CWA.  See Couer, 129 S. Ct. at 2476 (“If the discharge qualifies as fill, the 

performance standard does not apply.”).  This is by design of the legislature, because “[i]n 

contrast to the pollutants normally covered by the permitting requirement of § 1342(a), ‘dredged 

or fill material,’ which is typically deposited for the sole purpose of staying put, does not 

normally wash downstream.”  Rapanos, 547 U.S. at 744–45 (plurality opinion) (citing 33 U.S.C. 

§ 1344(a)).  Therefore, “Fill material differs fundamentally from the types of pollutants covered 

by [§] 402 because the principal environmental concern is the loss of a portion of the water 

itself.”  Kentuckians, 317 F.3d at 446.  In this case, the munitions slurry is being discharged in—

and stays put in—an isolated lake; the slurry does not wash downstream.  This does not mean 

that there are not environmental concerns; but the COE has decided that these concerns are best 

regulated by the § 404 Guidelines.  Because the agencies’ definition and the COE’s 

interpretation of its definition should be given deference, this Court should affirm the district 

court’s decision that the COE properly exercised its § 404 permitting authority. 

IV. THE EPA’S DECISION NOT TO VETO THE COE’S PERMIT IS EITHER 
UNREVIEWABLE OR ELSE NOT RENDERED ARBITRARY OR 
CAPRICIOUS BY THE OMB’S DISPUTE RESOLUTION FUNCTION 

 
 The district court correctly concluded that the EPA’s decision not to veto the § 404 

permit is not subject to judicial review.  Even if it is, only the OMB’s participation could render 

the decision arbitrary and capricious.  Because the OMB’s participation was appropriate, the 

district court also correctly concluded that the EPA’s decision was not arbitrary and capricious. 
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A. The EPA’s Decision Not to Veto the COE’s Permit Is Unreviewable as a Matter 
Committed to Agency Discretion  

 
 The EPA’s decision not to veto is not subject to judicial review.  Normally, persons 

“adversely affected or aggrieved by agency action” are entitled to judicial review.  See 5 U.S.C. 

§ 702 (2006).  Judicial review is not available, however, when “agency action is committed to 

agency discretion by law.”  Id. § 701(a)(2).   

 Decisions not to pursue enforcement authority are precisely the type of agency action 

presumptively not subject to judicial review.  Heckler v. Chaney, 470 U.S. 821, 831–32 (1985).  

Section 701(a)(2) applies when Congress sets forth “no meaningful standard against which to 

judge the agency’s exercise of discretion.”  Id. at 830; accord Citizens to Preserve Overton Park 

v. Volpe, 401 U.S. 402, 410 (1971) (quoting S. Rep. No. 79-752, at 26 (1945)) (holding § 

701(a)(2) provides a “narrow exception” to judicial reviewability of agency action when 

“statutes are drawn in such broad terms that in a given case there is no law to apply”).  This 

presumption makes sense in light of agencies’ expertise and competing enforcement priorities.  

See Chaney, 470 U.S. at 831–32 (“The agency is far better equipped than the courts to deal with 

the many variables involved in the proper ordering of its priorities.”).  Judicial review of agency 

decisions not to take enforcement actions turns this presumption on its head. 

 The presumption against reviewability may be rebutted, however, where (1) “‘the 

substantive statute has provided guidelines for the agency to follow in exercising its enforcement 

powers’”; (2) “the agency refuses ‘to institute proceedings based solely on the belief that it lacks 

jurisdiction’”; and (3) “the agency ‘has conspicuously and expressly adopted a general policy 

that is so extreme as to amount to an abdication of its statutory responsibilities.’”  Balt. Gas & 

Elec. Co. v. FERC, 252 F.3d 456, 460 (D.C. Cir. 2001) (quoting Chaney, 470 U.S. at 833 n.4).  

The second exception is inapplicable because the EPA does not dispute that it has veto authority.  
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The third exception similarly is not at issue because the EPA has not adopted a policy abdicating 

its § 404(c) authority.  See Chaney, 470 U.S. at 833 n.4. 

 In Chaney, the FDA was “authorized” to take enforcement action—a discretionary 

power.  See id. at 835.  Similarly, the EPA ‘is authorized” to veto COE permits.  See 33 U.S.C. § 

1344(c).  As the only appellate court to consider the question has found:  the EPA’s 404(c) veto 

authority is a purely discretionary power.  See Pres. Endangered Areas of Cobb’s History, Inc. v. 

COE, 87 F.3d 1242, 1249 (11th Cir. 1996) [hereinafter P.E.A.C.H. II]; see also City of Olmstead 

Falls v. EPA, 266 F. Supp. 2d 718, 723 (N.D. Ohio 2003) (holding the court lacked jurisdiction 

because § 404(c) is discretionary); Pres. Endangered Areas of Cobb’s History, Inc. v. COE), 915 

F. Supp. 378, 380–81 (N.D. Ga. 1995) [hereinafter P.E.A.C.H.I] (“The use of the term 

‘authorize’ (as opposed to ‘shall’) suggests a discretionary function.”).  Indeed, the EPA’s 

discretion is cabined only by the condition precedent that it determine the discharge would have 

an “unacceptable adverse effect,” 33 U.S.C. § 1344(c), and then follow certain procedures after 

making that determination.  See 40 C.F.R. § 231.3–231.6.  Notably, Part 231 indicates the EPA’s 

interpretation that the initial § 404(c) authority is discretionary.  See id. § 231.3 (“[The EPA] 

may initiate [certain] actions . . . .”).  Thus, the Part 231 procedures flow from an initial decision 

to pursue veto authority, which is completely committed to the EPA’s discretion.   

 At least one court found, however, that law exists to apply when evaluating the EPA’s 

use of its § 404(c) authority.  See Alliance to Save the Mattaponi v. COE, 515 F. Supp. 2d 1, 4–5, 

8 (D.D.C. 2007).  But the Mattaponi court incorrectly interpreted the “no law to apply” standard 

by conflating a condition precedent to the EPA’s veto authority with a “standard against which to 

judge [its] exercise of discretion.”  Id. at 8.  Despite also concluding § 404(c) was otherwise 

discretionary, Mattaponi concluded that the guidance exception to the Chaney holding is 
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satisfied by § 404(c)’s requirement of a finding of “unacceptable adverse effect” as a precedent 

to the EPA’s veto authority.  See id. at 4 (quoting 33 U.S.C. § 1344(c)).   

Providing judicial review where a statutory condition precedent attends otherwise entirely 

discretionary enforcement would swallow the presumption against reviewability in § 701(a)(2).  

Prosecutors, for example, must first have some quantum of belief a defendant has committed a 

crime before they prosecute, but their discretion is no less absolute.  See Chaney, 470 U.S. at 

831.  In fact, the guidance Chaney contemplated would be satisfied by a statute requiring an 

agency to investigate any complaint and take action when probable cause exists to believe the 

complaint is legitimate.  See id. at 833–34 (citing Dunlop v. Bachowski, 421 U.S. 560, 567 n.7 

(1975)).  In any event, Mattaponi’s quotation of P.E.A.C.H. I belies its analysis:  P.E.A.C.H. I—

and by virtue of its quotation to P.E.A.C.H. I, Mattaponi—analogized the EPA’s 

“authoriz[ation]” and the FDA’s “authoriz[ation]” in Chaney.  See Mattaponi, 515 F. Supp. 2d at 

4 n.2 (quoting P.E.A.C.H. I, 915 F. Supp. at 381).  This Court should not adopt the erroneous 

reasoning of Mattaponi.  Instead, it should follow the case Mattaponi relied upon:  P.E.A.C.H. I.  

See id. (quoting P.E.A.C.H. I, 915 F. Supp. at 381).  The “explicit language” of § 404(c) 

commands that § 701(a)(2)’s presumption against reviewability apply to the EPA’s decision not 

to veto the COE’s permit.  P.E.A.C.H. I, 915 F. Supp. at 381. 

 Even if this Court concludes the EPA’s decision is reviewable, it is only narrowly 

reviewed and set aside if the decision was “arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.”  See 5 U.S.C. § 706(2)(A).  New Union limits its 

argument on this issue to the position that OMB’s participation made the EPA’s decision 

arbitrary and capricious.   
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B. The OMB’s Participation in Resolving the Dispute Between the EPA and the COE Was 
Appropriate 

 
 The district court correctly concluded that the OMB’s participation in resolving the 

dispute between the EPA and the COE was appropriate.  Although the EPA administers the 

CWA generally, see 33 U.S.C. § 1251(d), and the COE administers the § 404 permitting process, 

see id. § 1344(a), the OMB’s participation nevertheless comported with established precedent 

governing executive supervision of administrative agencies.   

 A key function of the OMB is regulatory oversight.  See Exec. Order No. 12,291, 46 Fed. 

Reg. 13,193 (Feb. 17, 1981), 3 C.F.R. 127 (1982) [hereinafter EO 12,291].  Since EO 12,291’s 

issuance, the OMB has held significant authority to review proposed regulations, particularly 

“major rules,” prior to final promulgation.  See id. § 3.  The sweep of the OMB’s authority over 

rulemaking pursuant to EO 12,291 is broad, though not limitless.  See id. § 8(a) (exempting from 

the OMB review regulations promulgated in response to an “emergency situation” and 

regulations the review of which would conflict with “deadlines imposed by statute or by judicial 

order”).   

 One court considered EO 12,291 when the OMB’s review of EPA regulations pursuant to 

that Order delayed the regulations promulgation beyond the statutory deadline in the Resource 

Conservation and Recovery Act (RCRA).  Envtl. Def. Fund v. Thomas, 627 F. Supp. 566, 567 

(D.D.C. 1986).  In Environmental Defense Fund, the court was justifiably concerned the OMB 

was affecting the EPA’s ability to comply with statutory deadlines and “encroaching upon the 

independence and expertise of EPA.”  See id. at 570.  But the court found more important the 

fact that delays caused by OMB review conflicted with the will of Congress.  See id.  Although 

the court was also cognizant of the fact that the OMB also violated the terms of § 8 of EO 

12,291, Environmental Defense Fund thus stands for separation of powers principles.  See id. at 
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572 (“[D]eclaratory relief is necessary to ensure compliance with the clearly expressed will of 

Congress.”).  OMB regulatory oversight, however, is generally appropriate so long as it does not 

cause violations of statutory directives.  See id.  “A certain amount of deference must be given to 

the authority of the President to control and supervise executive policymaking.”  See id. at 570 

(citing Sierra Club v. Costle, 657 F.2d 298, 405 (D.C. Cir. 1981)).   

 Aside from its function of preparing the budget and regulatory oversight at a rulemaking 

level, the OMB’s duties include dispute resolution.  Indeed, President Nixon intended the 

Director of the OMB not only to assist in “managing the entire executive branch,” Meyer v. 

Bush, 981 F.2d 1288, 1294 (D.C. Cir. 1993), but to “help work out interagency problems at the 

operating level.”  Reorganization Plan No. 2 of 1970, 35 Fed. Reg. 7959 (1970).  This is 

particularly true when environmental disputes arise between agencies.  See Exec. Order No. 

12,088, 43 Fed. Reg. 47,707 (Oct. 13, 1978).  The encroachment concerns of Environmental 

Defense Fund are thus simply not present in this case.  See 627 F. Supp. at 570.  In the instant 

case, the OMB resolved a dispute between two federal agencies pursuant to EO 12,088.  R. at 10; 

EO 12,088 § 1-602.  This dispute resolution mechanism does not vitiate the commands of § 

1251(d) because the EPA at no time ceases to administer the relevant portions of the CWA.  

Moreover, the Attorney General possesses similar power to resolve certain jurisdictional 

disputes.  See Exec. Order No. 12,146 § 1-401, 1-402, 44 Fed. Reg. 42,657 (July 18, 1979).  In 

any event, EO 12,088 does not foreclose EPA’s ability to challenge OMB’s determination in 

court.  See Exec. Order No. 12,580 § 10(b), 52 Fed. Reg. 2923, 2928 (Jan. 23, 1987) (amending 

EO 12,088 by adding section 1-802, which reads:  “Nothing in this Order shall create any right 

or benefit, substantive or procedural, enforceable at law by a party against the United States, its 

agencies, its officers, or any person.”); TVA v. EPA, 278 F.3d 1184, 1202 (11th Cir. 2002) 
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(finding EO 12,088 did not deprive the court of jurisdiction).  In this case, the EPA did not elect 

to veto the COE’s permit notwithstanding the OMB’s dispute resolution, rendering it an 

independent decision.  The EPA could have done so and litigated its position in court.  Its failure 

to do so implies that it concurred in the result of the OMB’s determination. 

C. The Constitution Confers Upon the President Significant Directive Authority 
 
 The OMB’s supervisory function, performed within the Executive Office of the 

President, is simply a delegation of authority from the President, see 3 U.S.C. § 301 (2006); 

Exec. Order No. 11,541, 35 Fed. Reg. 10,737 (July 1, 1970), which the President could 

constitutionally perform directly.  See Sierra Club, 657 F.2d at 406 (“The authority of the 

President to control and supervise executive policymaking is derived from the Constitution . . . 

.”).  The framers created a unitary executive, not a plural one.  See U.S. Const. art. II, § 1 (“The 

executive Power shall be vested in a President of the United States”).  To fill this role and “take 

care that the laws be faithfully executed,” U.S. Const. art. II, § 3, the President employs an array 

of constitutional powers to ensure adequate performance by other executive officers.  The 

President nominates “Officers of the United States,” U.S. Const. art. II, § 2, and has a virtually 

unlimited power to remove them.  Myers v. United States, 272 U.S. 52, 119–125 (1926) (finding 

the power to remove was incident to the power to appoint).  The President may furthermore 

require written opinions from executive officers.  See U.S. Const. art. II, § 2.  

 From this panoply of powers, courts should infer the President’s ability to direct agency 

action, particularly at the operating level.  If the President can appoint executive officials (subject 

to the advice and consent of the Senate), and then require written opinions from them, and 

ultimately remove them without cause, it makes sense the President may direct and supervise 

agency action.  See Elena Kagan, Presidential Administration, 114 Harv. L. Rev. 2245, 2327 
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(2001) (arguing that conventional presidential oversight powers “establish a general norm of 

deference among executive officials to presidential opinions, such that when Congress delegates 

to an executive official, it in some necessary and obvious sense also delegates to the President”).  

Further, the President possesses a general grant of the executive power and the Supreme Court 

has on at least one occasion equated the President with the entire Executive Branch.  See 

Mississippi v. Johnson, 71 U.S. 475, 500 (1866) (“The Congress is the legislative department of 

the government; the President is the executive department.”).  Finally, the Take Care Clause 

reflects the President’s position as head of the executive branch and admonishes the President to 

see that the whole executive branch implements Congress’s laws.  See U.S. Const., Art. II, § 3.  

In the case at bar, this includes ensuring both the EPA and the COE “faithfully execute[]” the 

laws.  A reading of the Take Care Clause not empowering the President to supervise and direct 

Executive Branch subordinates to some extent would render the Clause nugatory.  

 Indeed, this was precisely the notion of the Supreme Court’s dictum in Myers, a case in 

which the Court ruled Congress could not circumscribe the President’s authority to remove 

executive officers.  See 272 U.S. at 106–07, 119–20.  After ruling, the Court also went on to 

state: 

The ordinary duties of officers prescribed by statute come under the general 
administrative control of the President by virtue of the general grant to him of the 
executive power, and he may properly supervise and guide their construction of 
the statutes under which they act in order to secure that unitary and uniform 
execution of the laws which article 2 of the Constitution evidently contemplated in 
vesting general executive power in the President alone. 
 

Id. at 135 (emphasis added).  The expectation that executive officers—appointed by the 

President—will act in conformity with the President’s will, dates back to Marbury v. Madison.  

See 5 U.S. (1 Cranch) 137, 166 (1803).  The President’s power over administrators may be 

circumscribed to a certain extent when a delegation is so “peculiarly and specifically committed 
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to the discretion of a particular officer.”  See Myers, 272 U.S. at 107.  Congress may also of 

course insulate the heads of independent agencies.  See Humphrey’s Executor v. United States, 

295 U.S. 602, 629 (1935).  Congress may directly restrict the President’s ability to supervise 

certain agency action:  dating to Marbury, the Court has held Congress may cabin the authority 

of lower executive officers.  5 U.S. at 166.  Similarly, the President cannot command an act 

Congress has expressly prohibited.  See Little v. Barreme, 6 U.S. (2 Cranch) 170, 179 (1804).   

 When Congress delegates authority to an executive branch agency and does not 

assertively and explicitly deny the President directive power over agency action, courts should 

interpret the statute as granting the President that power.  See Kagan, supra, at 2327; cf. 

Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 637 (1952) (Jackson, J., concurring) 

(“[C]ongressional inertia, indifference or quiescence may sometimes, at least as a practical 

matter, enable, if not invite, measures on independent presidential responsibility.”).  Because 

Congress certainly has the power to disencumber agency officials from both implicit and explicit 

control, see Humphrey’s Executor, 295 U.S. at 629, a delegation of discretion to an executive 

official in which presidential directive authority is not limited implies a tacit Congressional 

understanding the President will influence agency action.  See Kagan, supra, at 2323; cf. Sierra 

Club, 657 F.2d at 405 (“[I]t is hard to believe Congress was unaware that intra-executive 

meetings and oral comments would occur through the rulemaking process.”).  The EPA is not an 

independent agency; the EPA Administrator serves at the pleasure of the President.  See 

Saikrishna B. Prakash, Fragmented Features of the Constitution’s Unitary Executive, 45 

Willamette L. Rev. 701, 708–09 (2009).  Even more clearly here, Congress has certainly not 

acted to limit presidential directive authority over the CWA.  See 33 U.S.C. § 1251(d). 
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 This interpretation serves not only the policy goal of transparency in the exercise of 

bureaucratic power, but also the policy goal of democratic accountability because the President 

will ultimately be subject to an election whereas the Administrator of the EPA will not.  See 

Kagan, supra, at 2331–32.  Furthermore, “Our form of government simply could not function 

effectively or rationally if key executive policymakers were isolated from each other and from 

the Chief Executive.”  Sierra Club, 657 F.2d at 406.  This Court should recognize the enormous 

existing potential for presidential direction of executive agency action and hold that the CWA 

implicitly grants the President that power.  See Kagan, supra, at 2364.  Accordingly, this Court 

should affirm the district court’s grant of summary judgment on this issue. 

CONCLUSION 

 For the foregoing reasons, this Court should find New Union has standing, either as 

parens patriae or in its sovereign capacity, to maintain this suit.  In reaching the merits, however, 

this Court should find that Lake Temp is not a navigable water, and therefore the DOD’s 

discharge of the munitions slurry does not implicate the CWA.  In the alternative, if Lake Temp 

is a navigable water, this Court should affirm the district court’s findings that:   The slurry is fill 

material governed exclusively by the COE’s § 404 permitting process; the EPA’s decision not 

veto the COE’s permit is not subject to judicial review; and even if it is subject to judicial 

review, the OMB’s participation in resolving the dispute between the EPA and the COE did not 

render the EPA’s decision not to veto “arbitrary” or “capricious.”



 
 

 


