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STATEMENT OF JURISDICTION 

 

This case was originally filed in the United States District Court for the District of New 

Union, Case No. 148-2011, pursuant to 28 U.S.C. § 1331 and 5 U.S.C. § 702, seeking review of 

an individual permit issued by the Secretary of the Army acting through the U.S. Army Corps of 

Engineers (COE) to the Department of Defense (DOD) for discharge of a spent munitions slurry 

into Lake Temp, a lake within a military reservation in the State of Progress, near the border of 

New Union.  

This Court has jurisdiction over this action under 28 U.S.C. § 1291, as it is an appeal 

from the district court‘s final order granting the Defendant‘s motion for summary judgment on 

all counts and denying the Plaintiff‘s motion.   
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STATEMENT OF THE ISSUES 

 

I. Whether the State of New Union has standing in its sovereign capacity as owner and 

regulator of the groundwater in the state or in its parens patriae capacity as protector of 

its citizens who have an interest in the groundwater in the state. 

 

II. Whether the COE has jurisdiction to issue a permit under CWA section 404, 33 U.S.C. 

§ 1344, because Lake Temp is navigable water under CWA sections 301(a), 404(a), and 

502(7), 33 U.S.C. §§ 1311(a), 1344(a), 1362(7). 

 

III. Whether the COE has jurisdiction to issue a permit under CWA section 404, 33 U.S.C. 

§ 1344, or the EPA has jurisdiction to issue permit under CWA section 402, 33 U.S.C. 

§ 1342, for the discharge of slurry into Lake Temp. 

 

IV. Whether the decision by the OMB that the COE had jurisdiction under CWA section 404, 

33 U.S.C. § 1344, and that the EPA did not have jurisdiction under CWA section 402, 33 

U.S.C. § 1342, to issue a permit for DOD to discharge slurry into Lake Temp and EPA‘s 

acquiescence in OMB‘s decision violated the CWA. 
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STATEMENT OF THE CASE 

 

A. Nature of the Case  

This is an appeal from a final order of the District Court for the District of New Union 

denying New Union‘s motion for summary judgment. The first issue before the Court is whether 

the district court erred in finding that New Union lacked standing to bring this action. If New 

Union lacks standing, the court must dispose of this case. But if New Union does have standing, 

the case will proceed to the merits.  

New Union also appeals the district court‘s ruling that the U.S. Army Corps of Engineers 

(COE) had jurisdiction to issue an individual permit under Clean Water Act (CWA) section 404. 

The permit is challenged on two grounds: (1) whether the COE had jurisdiction because Lake 

Temp is a navigable body of water and (2) whether the COE has jurisdiction to issue a permit for 

the discharge of the slurry. 

New Union also seeks review of the Environmental Protection Agency‘s (EPA) decision 

not to veto the COE-issued section 404 permit, because the Office of Management and Budget 

(OMB) had no authority to direct the EPA not to veto the permit.  

New Union requests that this Court reverse the decision of the lower court, and remand 

this case back to the district court.  

B. Course of Proceedings and Disposition in the Court Below  

New Union filed suit against the United States under 28 U.S.C. § 1331 and the 

Administrative Procedure Act (APA), 5 U.S.C. § 702, seeking review of the issuance of a permit 

by the COE under section 404 of the CWA, which will allow the discharge of a slurry of spent 

munitions into Lake Temp. (R. at 3.) The State of Progress filed a motion under Rule 24 to 
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intervene on this action. The district court granted the motion. (R. at. 4.) All three parties 

subsequently filed motions for summary judgment.  

On June 2, 2011, the United States District Court for the District of New Union issued an 

order granting summary judgment on behalf of the United States. The district court dismissed 

New Union‘s claim against the United States, finding that New Union lacked standing to 

challenge the issuance of the permit. (R. at 10.) The court also found that the COE had 

jurisdiction to issue a section 404 permit, instead of the EPA under section 402. (R. at 11.) 

Finally, the court found that OMB‘s dispute resolution between the COE and the EPA did not 

violate the CWA. Subsequently, both New Union and Progress filed timely Notices of Appeal in 

this Court. (R. at 11.)  

C. Statement of the Facts  

The CWA seeks to eliminate water pollution and ensure that water quality remains 

sufficient for human consumption and use. This goal is accomplished through the development 

of water standards and the issuance of permits. Here, the COE issued a section 404 permit to the 

Department of Defense (DOD) that allowed the discharge of a slurry of spent munitions into 

Lake Temp. (R. at 3.)  

Lake Temp is a body of water located not far from the New Union border in the State of 

Progress. (R. at 4.) The lake is oval shaped and up to three miles wide and up to nine miles long 

during the rainy seasons. (R. at 3-4.) It is smaller during the dry season. (R. at 4.) Water flows 

into Lake Temp from an eight hundred mile watershed that is formed by the mountains 

surrounding Progress and New Union. (R. at 4.)  

Lake Temp is connected to the Imhoff Aquifer, which is located approximately one 

thousand feet below Lake Temp. (R. at 4.) Five percent of the aquifer is located in New Union, 
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and the remaining percentage is located in Progress. (R. at 4.) To use aquifer water for drinking 

or agricultural purposes, the water must be treated because of high sulfur levels. (R. at 4.)   

New Union residents and visitors use Lake Temps for a variety of purposes. (R. at 4.) 

Duck hunters have used the lake for over a hundred years. (R. at 4.) Bird watchers also visit the 

lake to observe the ducks that use the lake as a stopover during migration season. (R. at 4.) 

Additionally, there are visible signs of boating traffic on the lake. (R. at 4.) About three quarters 

of the visitors to Lake Temp are New Union residents. (R. at 4.) Additionally, many New Union 

residents have homes that are situated above the Imhoff Aquifer. (R. at 6.)  

 

Activity Necessitating a Permit  

The portion of Imhoff Aquifer located in Progress sits on a military reservation operated 

by the DOD. (R. at 4.) The DOD sought permission from the COE under section 404 of the 

CWA to discharge spent munitions into Lake Temp. (R. at 4.) The munitions contain many 

hazardous chemicals listed under section 311 of the CWA. (R. at 4.)  

The DOD proposes building a facility on the lake‘s shore where a variety of munitions 

would be prepared for discharge into the lake. (R. at 4.) This preparation includes emptying the 

contents of the munitions and mixing them with other chemicals so that they are no longer 

explosive. (R. at 4.) The remaining contents will be ground down. (R. at 4.) All the materials will 

then be mixed with water to form a slurry, which will be sprayed into the lake. (R. at 4.) DOD 

will use a movable pipe that will continually deposit the slurry over the entire lakebed. (R. at 4.) 

The DOD estimates that this activity will raise the lakebed by several feet, and will raise the 

lake‘s water elevation approximately six feet. (R. at 4.) Lake Temp‘s surface area will also be 

two miles larger. (R. at 4.) The entire project will take several years. (R. at 4.)   
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STANDARD OF REVIEW 

 

Grants of summary judgment are reviewed under a de novo standard of review. Parola v. 

Weinberger, 848 F.2d 956, 958 (9th Cir. 1988). Summary judgment is only appropriate if the 

movant shows that ―there is no genuine dispute as to any material fact and the movant is entitled 

to judgment as a matter of law.‖ Fed. R. Civ. P. 56(a). Additionally, ―summary judgment is the 

proper mechanism for deciding, as a matter of law, whether an agency action is supported by the 

administrative record and consistent with the APA standard of review.‖  Alliance to Save the 

Mattaponi v. U.S. Army Corps of Eng’rs, 606 F. Supp. 2d 121, 127 (D.D.C. 2009) (―Alliance II‖) 

(citations omitted).  
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SUMMARY OF THE ARGUMENT 

 

The discharge of a slurry into Lake Temp will cause irreparable harm to the state of New 

Union. The district court erred by granting the Defendant‘s motion for summary judgment. First, 

this Court must determine whether New Union has standing to bring this action under Title 28 

U.S.C. § 1331 and the Administrative Procedure Act, 5 U.S.C. § 702. Second, this Court must 

determine whether the COE has jurisdiction to issue a permit to DOD under section 404 of the 

CWA, instead of the EPA under section 402, even though Lake Temp is a navigable body of 

water. Lastly, this Court must determine whether the EPA‘s decision not the veto the COE‘s 

section 404 permit was arbitrary and capricious, since the EPA relied on the OMB‘s directive not 

to veto the permit instead of relying on the environmental effects the discharge of the slurry will 

have on Lake Temp.  

New Union argues that it has standing to bring this action in its capacity as regulator of 

the groundwater in the state of New Union, because the discharge of the slurry will cause harm 

to the Lake Temp‘s water, which will eventually reach New Union citizens. This harm would not 

occur without the discharge of the slurry. Alternatively, New Union argues that it has standing to 

bring suit in its parens patriae capacity, because New Union is more than a nominal party and 

has a quasi-sovereign interest in protecting the well-being of its citizens, who would be exposed 

to the harm caused by the slurry discharge.  

New Union agrees with the district court that Lake Temp is a navigable body of water, 

which makes it subject to federal jurisdiction under the CWA. Lake Temp is navigable because it 

used by interstate travelers and is a relatively permanent body of water. Because Lake Temp is 

subject to regulation under the CWA, the EPA has jurisdiction to issue a permit for the discharge 

of the slurry into Lake Temp. The EPA has jurisdiction under CWA section 402, instead of the 
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COE under CWA section 404, because defining the slurry as ―fill material‖ is an unreasonable 

interpretation of 40 C.F.R. § 232.   

The EPA‘s failure to veto the section 402 permit was an arbitrary and capricious decision 

under APA review because the decision was based on an OMB directive saying not to veto the 

permit, instead of the adverse effects the slurry discharge will have on the environment. The 

OMB does not have congressional authority to determine which type of permit is appropriate and 

cannot direct the EPA to do what OMB thinks is best. Because the decision was arbitrary and 

capricious, it is invalid and must be set aside.  

Because New Union has standing to bring this action, and the EPA had jurisdiction to 

issue a permit but did not, and the EPA did not veto the COE permit that was issued, the district 

court erred by granting the Defendant‘s motion for summary judgment. Therefore, New Union 

requests that this Court reverse the grant of summary judgment and remand the case to the 

district court for further proceedings consistent with this opinion.   
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ARGUMENT 

 

I. New Union does have standing to bring suit this lawsuit.  

 

The State of New Union has standing to bring this lawsuit. A party‘s standing is also 

reviewed under a de novo standard. ―We review the question whether a plaintiff has 

constitutional standing de novo.‖ Am. Atheists, Inc. v. Davenport, 637 F.3d 1095, 1113 (10th Cir. 

2010). The U.S. Constitution contemplates only those legal disputes that constitute an actual 

―case‖ or ―controversy‖. U.S. Const. art. III, § 2. In order for there to be a case or controversy, 

the Supreme Court requires that a plaintiff have standing to challenge the action that is to be 

litigated. Valley Forge Christian Coll. v. Americans United for Separation of Church and State, 

Inc., 454 U.S. 464, 471 (1982). The plaintiff ―must allege personal injury fairly traceable to the 

defendant‘s allegedly unlawful conduct and likely to be redressed by the requested relief.‖ Allen 

v. Wright, 468 U.S. 737, 751 (1984).  This has been interpreted into three requirements: injury in 

fact, causation, and redressability. Lujan v. Defenders of Wildlife, 504 U.S. 555, 561-62 (1992). 

A. New Union has standing to bring suit in its sovereign capacity as owner and 

regulator of the groundwater in the state.  

 

A state‘s right to sue on behalf of its proprietary interests has long been recognized. See 

Missouri v. Illinois, 180 U.S. 208, 240-41 (year) (holding that a state could invoke federal 

jurisdiction to protect its property interests); Graham v. Schweiker, 545 F. Supp. 625, 627 (S.D. 

Fla. 1982) (―A state always has standing to sue to protect its own proprietary interests.‖)  

1. New Union has alleged an injury in fact.  

Contrary to the district court‘s holding, New Union has alleged an actual and imminent 

injury sufficient to confer standing. An injury in fact requires the plaintiff to have personally 

suffered some actual injury that is concrete, particularized and imminent, but not conjectural or 

hypothetical. Lujan, 504 U.S. at 560 (citations omitted). 
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In Lujan, the Court found that environmental groups failed to establish the injury in fact 

necessary to challenge a regulation exempting overseas activities from the Endangered Species 

Act‘s consultation requirement. Id. at 562. The plaintiffs claimed that their aesthetic interests 

were injured. Id. The Court found that while an esthetic injury can constitute a cognizable injury, 

the claim was insufficient because it was too generalized. Id. at 562-63 (―Of course, the desire to 

use or observe an animal species, even for purely esthetic purposes, is undeniably a cognizable 

interest for purposes of standing.‖); see also Sierra Club v. Morton, 405 U.S. 727, 735 (1972) 

(plaintiffs alleged an injury in fact where the ―aesthetic and recreational values of the area will be 

lessened‖ by the challenged activity). The evidence must show specific facts that the parties were 

directly affected. Lujan, 504 U.S. at 562-63.   

In another case, states seeking the regulation of greenhouse gases alleged an injury in that 

the EPA‘s failure to regulate these gases contributed to the erosion of the state‘s coastal property. 

Massachusetts v. E.P.A., 549 U.S. 497, 522 (2007). The Supreme Court held that the plaintiffs 

had an injury that was actual and imminent as an owner of significant coastal property. Id. at 

522-23. Because an injury is widely shared does not, by itself, automatically disqualify an 

interest for Article III purposes. Id. at 522. The ―indirectness of the injury does not necessarily 

deprive the person harmed of standing to vindicate his rights.‖ Warth v. Seldin, 422 U.S. 490, 

505 (1975).  

In this case, New Union‘s property interests in the Imhoff Aquifer will be injured if the 

discharge of slurry is allowed to take place. New Union will suffer an esthetic injury because 

hunters and bird watchers would no longer be able to use the Lake for those purposes. This is a 

direct injury as the Court in Lujan required. Additionally, contamination of the aquifer will 

burden the economic interests of New Union. The water level of Lake Temp will rise 
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significantly. (R. at 4.) Contaminated water from the aquifer will eventually reach New Union 

and its residents. (R. at 5.) New Union will have to spend more resources treating the water to 

make it safe for New Union residents. The district court held that because New Union had failed 

to present evidence as to when the pollution would reach New Union or the strength of the 

pollution, they had not alleged a sufficient injury in fact. (R. at 6.) But the injury alleged by New 

Union is similar to the injury in Massachusetts v. E.P.A. It does not matter that it might take 

some time for the full injury to develop, because the harm will still occur.  

After the discharge of the slurry into Lake Temp authorized by the permit, the water will 

be contaminated. Subsequently, New Union has been injured in fact.   

2. New Union has established causation.  

The injury suffered by New Union is directly related to the discharge of the slurry by the 

DOD. Causation is met when the injury is fairly traceable to the challenged action and not the 

result of independent action of a 3
rd

 party not before the court. Lujan, 504 U.S. at 560. 

In Massachusetts v. E.P.A., the Court held that the global warming caused by the EPA‘s 

failure to regulate greenhouse gases satisfied causation even though only a minute portion of 

such gases contributed to global warming. 549 U.S. at 523. In contrast, in Allen v. Wright, 

parents of public school students alleged that they were injured because the IRS granted tax-

exempt status to segregated private schools. 468 U.S. at 739-40. The Supreme Court held that 

although this was a sufficient injury, the nexus between the IRS‘s actions and the injury was too 

attenuated. Id. at 757.  

 Here, without the issuance of the permit to discharge the slurry and pollutants, the 

contamination is unlikely to occur. Unlike the plaintiff in the Allen, the injury is not likely to 

occur without the issuance of the permit allowing the slurry discharge. The slurry discharge 



12 

 

authorized by the permit will be the sole source of the contamination. Without the permit, the 

COE will not be allowed to discharge the pollutants into Lake Temp, and will not cause harm to 

New Union. This indicates that the injury to New Union is much more traceable than the injury 

accepted by the Supreme Court in Massachusetts v. E.P.A. Thus, the New Union‘s injury is fairly 

traceable to the defendant‘s conduct. 

3. New Union has addressed redressability.  

As to redressabilty, the central question is whether a decision by the court is likely to 

redress the injury. Lujan, 504 U.S. at 561. ―A plaintiff satisfies the redressability requirement 

when he shows that a favorable decision will relieve a discrete injury to himself.‖ Massachusetts 

v. E.P.A., 549 U.S. at 525 (quoting Larson v. Valente, 456 U.S. 228, 244 (1982)).  

In Friends of the Earth v. Laidlaw, residents sued an industrial polluter and sought civil 

penalties. 528 U.S. 167, 177 (2000). In holding that the fines satisfied the redressability prong of 

standing, the Court stated that ―[i]t can scarcely be doubted that, for a plaintiff who is injured or 

faces the threat of future injury due to illegal conduct ongoing at the time of suit, a sanction that 

effectively abates that conduct and prevents its recurrence provides a form of redress.‖ Id. at 

185-186. Conversely, in Lujan, the Court held that redressability was not met where there was no 

indication that the challenged activity would be altered by the court‘s decision. 504 U.S. at 568. 

Justice Scalia noted that litigants who suffer an injury as a result of a procedural right ―can assert 

that right without meeting all the normal standards for redressability and immediacy.‖ Id. at 572 

n.7. 

Here, if the court rules in New Union‘s favor, the injury will redressed. The COE will not 

be allowed to discharge the pollutants into Lake Temp and the resulting contamination of the 

Imhoff Aquifer will not occur. Because New Union asserts a procedural right, it is entitled to 
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relaxed tests for meeting the requirements for redressability and immediacy. New Union asserts 

that the COE improperly granted the permit that will allow the discharge of the pollutants into 

Lake Temp. As such, even if this Court finds that a decision by the court is not likely to redress 

the injury, under the relaxed standard, New Union meets the requirements of redressability.  

4. New Union has also met the prudential limitations set by the Supreme Court.  

In addition to the constitutional requirements under Article III, the Supreme Court has set 

forth prudential limitations that must also be met. These limitations include: (1) the prohibition 

on the raising of a third party‘s rights, (2) the rule barring adjudication of generalized grievances, 

and (3) the requirement that the plaintiff‘s complaint fall within the zone of interests protected by 

the law invoked. Elk Grove Unified School Dist. v. Newdow, 542 U.S. 1, 12 (2004).  

Here, New Union does not seek to adjudicate the rights of a third party, but seeks to 

protect its own property rights in the Imhoff Aquifer. Therefore, there is no raising of a 3
rd

 

party‘s rights or a generalized grievance.  

To fall within the zone of interest of the challenged statute, ―[t]he challenging party need 

only show that it is an intended beneficiary of the statute, not necessarily the primary one.‖ City 

of New York v. Heckler, 578 F. Supp. 1109, 1120 (E.D. N.Y. 1984) (quoting Constructores 

Civiles de Centroamerica S.A. v. Hannah, 459 F.2d 1183, 1189 (D.C. Cir. 1972)). The statute 

here is 5 U.S.C. § 702 which states that ―a person suffering a legal wrong because of agency 

action … is entitled to judicial review thereof.‖ 5 U.S.C. § 702 (2006). Without clear legislative 

history that demonstrates the plaintiff is not within the statute‘s zone of interests, a court should 

be hesitant to deny standing. See Barlow v. Collins, 397 U.S. 159, 164 (1970). 

New Union is indeed an intended beneficiary of § 702. New Union is adversely affected 

by the COE‘s action because of the impact the discharge of slurry will have on Lake Temp. 



14 

 

Thus, the state falls within the statute‘s zone of interest. There is no legislative history that would 

exclude New Union from the statute‘s zone of interest. Therefore, this Court should not deny 

standing to New Union.  

B. Alternatively, New Union has standing to bring suit in its parens patriae capacity. 

New Union has standing to sue in parens patriae in regards to its citizens. A state is not 

an ordinary litigant for standing purposes, but the state is entitled to special solicitude when it is 

protecting its quasi-sovereign interests. Massachusetts v. E.P.A., 549 U.S. at 518-520.  A state 

has standing to sue in parens patriae when three requirements are met: ―(a) the state ‗must 

articulate an interest apart from the interests of particular private parties i.e. the State must be 

more than a nominal party‘; (b) the state ‗must express a quasi-sovereign interest‘; and (c) the 

state must have ‗alleged injury to a sufficiently substantial segment of its population.‘ ‖ People v. 

Mid Hudson Med. Grp., P.C., 877 F. Supp. 143, 146 (S.D.N.Y. 1995) (quoting Alfred L. Snapp 

& Son, Inc. v. Puerto Rico, 458 U.S. 592, 607 (1982)). The doctrine of parens patriae is an 

exception to the normal rules of standing. Id.  

1. New Union is more than a nominal party. 

New Union asserts an interest separate from those of private parties. A ―state has an 

interest independent of and behind the titles of its citizens, in all the earth and air within its 

domain.‖ Georgia v. Tenn. Copper Co., 206 U.S. 230, 237 (1907). Where a state seeks to 

vindicate the interests of private citizens it is merely a nominal party to the action. Mid Hudson, 

877 F. Supp. at 146 (citing Snapp, 458 U.S. at 607). A suit may not be pursued in the name of 

the state where it is ―in reality for the benefit of particular individuals . . . .‖ Oklahoma v. Cook, 

304 U.S. 387, 394 (1938).   

http://supreme.justia.com/us/206/230/index.html
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When the state does not act ―directly and solely for the benefit of any individual citizen to 

protect his riparian rights,‖ the state is able to sue parens patriae. Kansas v. Colorado, 206 U.S. 

46, 100 (1907). In Kansas, the Court upheld a state‘s right to sue when Kansas sought to restrain 

the diversion of water from an interstate stream. Id. at 85. The Court found that the state had an 

interest beyond its property rights; the state also had the general welfare of the state to consider. 

Id.; see also Pennsylvania v. West Virginia, 262 U.S. 553, 600 (1923) (holding that where West 

Virginia sought to remove natural gas from an interstate stream, Pennsylvania had an interest 

separate from affected individuals).   

Here, similar to the plaintiff in Kansas, New Union seeks to ensure that the water 

connected to the Imhoff Aquifer does not have a negative impact on all its residents, not just a 

specific segment of its residents. While Dale Bompers represents just one of the residents of New 

Union, (R. at 6), he is not the only resident that New Union seeks to protect. Because New Union 

seeks relief for a broad category of its residents, and not just a particular segment of residents, 

New Union is more than a nominal party in the present action. 

2. New Union’s interest in the health and welfare of its residents is a recognized 

quasi-sovereign interest. 

 

Ensuring the health and well-being of New Union‘s residents is a quasi-sovereign interest 

sufficient for parens patriae standing. While a state‘s quasi-sovereign interest is not easily 

defined, it generally falls within two categories: (1) the state‘s interest in the physical and 

economic health and well-being of a state‘s residents, and (2) the state‘s interest in ―not being 

discriminatorily denied its rightful status within the federal system.‖ Snapp, 458 U.S. at 607. 

―[I]f the health and comfort of the inhabitants of the state are threatened, the state is the proper 

party to represent and defend them.‖ Missouri v. Illinois, 180 U.S. 208, 241 (1901). 
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In Snapp, Puerto Rico sought parens patriae standing to declare the discriminatory 

actions of apple growers as violative of federal regulations. 458 U.S. at 607. The Court held that 

a state ―has a quasi-sovereign interest in the health and well-being – both physical and 

economic – of its residents.‖ Id. (emphasis added). Additionally, the Court held that this quasi-

sovereign interest extended to ensuring that its residents were free from the effects of 

discrimination. Id.; see also Georgia v. Pa. R.R. Co., 324 U.S. 439, 450 (1945) (holding that a 

state could sue under parens patriae to protect its citizens from pollution of the air and interstate 

waters).  

Here, New Union has advanced a similar quasi-sovereign interest. New Union asserts that 

the discharge of the slurry will lead to the contamination of the state‘s water because of its 

connection to the Imhoff Aquifer. This is a threat to the health and well-being of the residents of 

New Union that a state must protect. This injury will also affect the economic well-being of New 

Union, because New Union will have to pay to ensure that the groundwater is safe for human 

use. That will involve additional costs if the pollutants are released into the aquifer. Accordingly, 

New Union alleges a quasi-sovereign interest sufficient to support parens patriae standing.  

3. The discharge of the slurry will impact a substantial segment of New Union’s 

population. 

 

The slurry discharge will impact a substantial segment of New Union‘s population. A 

state may act as a representative of it citizens where the alleged injury substantially affects the 

general population. Maryland v. Louisiana, 451 U.S. 725, 737 (1981). There is no set number of 

individuals that must be affected by the challenged action for parens patriae standing to be met. 

See Snapp, 458 U.S. at 607 (―The Court has not attempted to draw any definitive limits on the 

proportion of the population that must be adversely affected by the challenged behavior.‖); 

People v. Peter & John’s Pump House Inc., 914 F. Supp. 809, 812 (N.D.N.Y. 1992) (―There is 
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no numerical talisman to establish parens patriae standing.‖).  Additionally, ―the indirect effects 

of the injury must be considered . . . in determining whether the State has alleged injury to a 

sufficiently substantial segment of its population.‖ Id.  

In Peter & St. John’s, the state of New York sued a nightclub in parens patriae because 

the club refused admission to African Americans on the basis of race. Id. at 811. The court held 

that the eight African Americans who had been discriminated against represented a substantial 

segment of the population for standing purposes. Id. at 813. Similarly, in People v. Mid Hudson 

Medical Group, P.C., the court held that there was standing where only one plaintiff was 

identified but the remainder of the state‘s hearing impaired could be affected. 877 F. Supp. at 

148; see also New York v. 11 Cornwell Co., 695 F.2d 34, 29 (2d Cir. 1982) (eight to ten mentally 

retarded residents was sufficient because community at large could also be affected); Support 

Ministries for Persons with AIDS v. Vill. of Waterford, 799 F. Supp. 272, 277 (N.D.N.Y 1992) 

(fifteen identified victims was sufficient for parens patriae standing). 

Here, the record does not indicate the population of New Union. However, there is at 

least one identified plaintiff—Dale Bompers, who has a farm located on the Imhoff Aquifer. (R. 

at 6.) Similar to the plaintiff in Peter & St. John’s, one identified plaintiff can represent a 

substantial segment of the population. Also, Dale Bompers is not the only person to be affected 

by the discharge of the slurry. New Union‘s population as a whole will be affected. Additionally, 

because of the indirect effect as cited in Snapp, the hunters and bird watchers that use Lake 

Temp for esthetic purposes must be considered. Without the state‘s standing, these plaintiffs 

would be unable to obtain complete relief. 

One early Supreme Court case suggested that an action cannot be maintained against the 

United States. Massachusetts v. Mellon, 262 U.S. 447, 480 (1923) (holding that a state has no 
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standing to maintain a suit against the federal government on behalf of its citizens). However, 

under the APA, ―an action . . . shall not be dismissed nor relief therein be denied on the ground 

that it is against the United States or that the United States is an indispensable party.‖ 5 U.S.C. 

§ 702. Section 702 is in effect a general waiver of sovereign immunity for suits against the 

United States. See Panola Land Buyers Ass'n v. Shuman, 762 F.2d 1550, 1555 (11th Cir. 1985) 

(finding that § 702 waived sovereign immunity for claims seeking nonmonetary damages when 

agency conduct is subject to review); Washington Utilities & Transp. Comm’n v. F.C.C., 513 

F.2d 1142, 1154 (9th Cir. 1975) (holding Mellon inapplicable where a state sought to vindicate 

congressional will by preventing an administrative agency from violating a statute the agency is 

charged with enforcing―). 

Mellon is inapplicable here because Massachusetts v. E.P.A. differentiated a state 

protecting its citizens from the operation of federal statutes, from allowing a state to assert its 

rights under federal law (which it has standing to do). See also City of New York, 578 F. Supp. at 

1123 (explaining the difference between a state seeking to protect its citizens from a statute and 

seeking to enforce a statute). New Union seeks to enforce a federal statute, while the plaintiff in 

Mellon was challenging the constitutionality of a statute. Additionally, New Union sought review 

in the district court, while the plaintiff in Mellon sought to invoke the Supreme Court‘s original 

jurisdiction. The district court does not have the same separation of powers implications that 

original Supreme Court jurisdiction would have.  

A ―state is entitled to seek relief in [parens patriae] because the matters complained of 

affect her citizens at large.‖ Louisiana v. Texas, 176 U.S. 1, 19 (1900). Because New Union is 

more than a nominal party, it has a recognized quasi-sovereign interests in protecting the well-
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being of its citizens, and the discharge of the slurry will have a substantial impact on its citizens, 

New Union is entitled to sue in parens patriae.  

II. Lake Temp is a navigable body of water and therefore subject to federal jurisdiction 

under the CWA.  

 

 The United States Army Corps of Engineers has congressional authority to issue permits 

for the discharge of dredged or fill material into navigable waters under section 404(a) of the 

CWA. 33 U.S.C. § 1344(a) (2006).  ―Navigable‖ is defined broadly as ―waters of the United 

States.‖  33 U.S.C. § 1362(7) (2006).   

Lake Temp qualifies as a navigable body of water due to its current use by interstate 

travelers and the potential it has for increased interstate commerce use.  This activity places it 

within federal jurisdiction under the Commerce Clause of the U.S. Constitution.  Moreover, the 

lake is navigable because it is a relatively permanent body of water.  Lake Temp is therefore 

subject to COE permitting authority under the section 404(a) of the CWA. 

A. Lake Temp is navigable because interstate travelers use it. 

 Lake Temp should be categorized as navigable because it is a body of water that is 

historically and frequently used by interstate travelers, which subjects Lake Temp to federal 

jurisdiction under the Commerce Clause. Circuit courts generally agree that Congress did not 

intend to be limited by ―traditional concepts of navigability‖ when defining ―navigable waters‖ 

as ―the waters of the United States‖ in section 502(7) of the CWA.  Utah v. Marsh, 740 F.2d 799, 

802 (10th Cir. 1984) (citations omitted).  The Supreme Court has stated in two cases that 

―navigable waters‖ includes more than traditional navigable waters.  Rapanos v. United States, 

547 U.S. 715, 723, 725 (2006) (citing Solid Waste Agency of N. Cook Cnty. v. U.S. Army Corps 

of Eng’rs, 531 U.S. 159, 167 (2001) (―SWANCC‖) and United States v. Riverside Bayview 

Homes, 474 U.S. 121, 133 (1985)). 
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A traditional Commerce Clause analysis is more relevant in determining congressional 

authority to regulate waters than is a determination of what constitutes ―navigable water of the 

United States.‖ Id. at 804 (citations omitted).  The Tenth Circuit has found that an intrastate lake 

not capable of facilitating interstate navigation can still be subject to Commerce Clause 

regulation where the lake otherwise supports interstate commerce.  Id. at 800.  The Army Corp 

of Engineers has itself defined ―waters of the United States‖ to include ―intrastate lakes, . . . the 

use, degradation or destruction of which could affect interstate or foreign commerce.” 40 C.F.R. 

§ 230.3(s)(3) (2011) (emphasis added). 

The Supreme Court stopped short of deciding whether or not ―isolated‖ bodies of water 

are subject to Commerce Clause jurisdiction.  SWANCC, 531 U.S. at 173-174; see also Bradford 

C. Mank, Implementing Rapanos — Will Justice Kennedy’s Significant Nexus Test Provide a 

Workable Standard for Lower Courts, Regulators, and Developers?, 40 Ind. L. Rev. 291, 303 

(2007).  While the SWANCC decision rejected the ―Migratory Bird Rule‖ as a basis for federal 

jurisdiction, the decision did not expressly invalidate or preclude Commerce Clause jurisdiction 

over isolated bodies of water.  United States v. Rueth Dev. Co., 335 F.3d 598, 602-604 (7th Cir. 

2003).  The SWANCC Court rejected the COE‘s ―Migratory Bird Rule,‖ which categorized small 

isolated ponds used only by birds for migration as navigable, because the ponds in question were 

less than an acre in size and not used for any other interstate purpose other than bird migration.  

531 U.S. at 166, 174.   

In Utah v. Marsh, intrastate Lake Utah was found to support interstate commerce in part 

because interstate travelers came to use it for recreational purposes such as hunting, boating, and 

fishing; the water was also sold for irrigation purposes.  740 F.2d at 802.  On the basis of the 
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lake‘s contribution to interstate commerce, the court upheld the COE‘s authority to issue permits 

for distributing fill material under 33 U.S.C. § 1344(a).  Id. at 804-05.   

 For the purpose of evaluating the body of water‘s effect on interstate commerce, Lake 

Temp more closely resembles Lake Utah than the less-than-an-acre size ponds used only by birds 

in SWANCC.  Lake Temp is three by nine miles at peak, making it functional for recreational use 

like Lake Utah.  (R. at 3-4.)  Perhaps thousands of interstate hunters have used Lake Temp 

recreationally for more than one hundred years.  (R. at 4.)  An estimated quarter of all visiting 

hunters to the lake are from out of state.  (R. at 4.)  Lake Temp sits on top of a large aquifer, 

which, once the water is treated, could be used for irrigation and drinking purposes like the water 

of Lake Utah.  (R. at 4.) 

 Moreover, Lake Temp‘s status as a historic destination for duck hunters and bird 

watchers did not stop when the lake became part of a military reservation in 1952.  (R. at 4.)  The 

lake is easily accessed from the highway that runs along one side of it. Additionally, the DOD 

has knowledge that boats are frequently dragged from the highway to the shore of the lake, and 

signs of boat traffic are clearly visible from the highway. (R. at 4.) 

 Bodies of water that facilitate interstate commerce for recreational purposes should fall 

under federal Commerce Clause jurisdiction even if those bodies of water are not available for 

traditional interstate navigation.  Lake Temp supports recreational interstate commerce and 

should be classified as ―navigable‖ for the purpose of federal jurisdiction under the CWA. 

B. Lake Temp is navigable because it is a “relatively permanent” body of water.   

 

 Lake Temp qualifies as a ―relatively permanent‖ body of water under Rapanos.  In 

Rapanos, the Supreme Court proposed in a plurality opinion that the CWA term ―waters of the 

United States‖ only includes ―relatively permanent, standing or continuously flowing bodies of 
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water forming geographic features described in ordinary parlance as streams, oceans, rivers, and 

lakes.‖ 547 U.S. 715 at 732-733.  Channels or streams that are normally dry do not qualify under 

this definition.  Id. at 733.  Bodies of water that occasionally dry up can still qualify as ―waters of 

the United States,‖ however, and a commonsense approach should be used in evaluating the 

commonplace meaning of these terms.  Id. at 733-734 n.5.  The Court also wished to curb the 

extent to which the Corps had extended the meaning of ―waters‖ to include such things as drain-

tiles, man-made ditches, storm sewers and culverts.  Id. at 734.  

While the volume of water in Lake Temp does fluctuate, it normally contains a 

significant amount of water as opposed to being normally dry.  (R. at 4.)  The natural fluctuation 

of the watershed from the surrounding mountains into Lake Temp accounts for the lake being 

dry one out of every five years.  (R. at 4.)  This occasional dryness is not sufficient to qualify 

Lake Temp as a ―transitory puddle‖ or ―ephemeral flow of water‖ that the Supreme Court 

intended to be effected by its definition of ―relatively permanent.‖  Rapanos, 547 U.S. 733.  Nor 

is Lake Temp a man-made enclosed system, which would exclude it from being navigable under 

Rapanos.  Id. at 734.  

Whether or not Rapanos is binding or not due to its plurality is an issue of debate. Mank, 

40 Ind. L. Rev. at 295. But whether Rapanos is binding or not, under the Rapanos standard Lake 

Temp is a ―relatively permanent‖ body of water naturally fed by the watershed of the 

surrounding mountains and as such is eligible to be qualified as a navigable body of water. 

Because Lake Temp is a ―relatively permanent‖ body of water, and is used by interstate 

travelers, Lake Temp is subject to COE permitting authority under the CWA.  
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III. The EPA has jurisdiction to issue a permit under CWA section 402, instead of the 

COE under CWA section 404, because defining the slurry as “fill material” is an 

unreasonable interpretation of 40 C.F.R. § 232.2.   

 

The EPA has jurisdiction to issue a permit to the DOD for the discharge of slurry into 

Lake Temp, instead of the COE. Under section 402 of the CWA, the EPA has the authority to 

issue permits for the discharge of pollutants into navigable waters except as provided in CWA 

section 404, 33 U.S.C. §1344.  Coeur Alaska, Inc. v. Se. Alaska Conservation Council, 129 S. Ct. 

2458, 2467; 33 U.S.C. § 1342(a) (2006). Section 404 of the CWA gives the COE the authority to 

issue permits for the discharge of dredged or fill material into navigable waters. 33 U.S.C. § 

1344(a).  Therefore, ―[t]he Act is best understood to provide that if the Corps has authority to 

issue a permit for a discharge under [section] 404, then the EPA lacks authority to do so under 

[section] 402.‖ Coeur, 129 S. Ct. 2458 at 2467.   

The COE and EPA agreed to define ―fill material‖ as ―material placed in waters of the 

United States where the materials has the effect of . . . [c]hanging the bottom elevation‖ of the 

water. 40 C.F.R. § 232.2 (2011). The definition includes ―slurry, or tailings or similar mining-

related materials.‖ Id. Examples of fill material include rock, sand, soil, and clay. Id. Crushed 

rock, sewage, garbage, and munitions are pollutants. 33 U.S.C. § 1362(6) (2006). When an 

agency's regulations construing a statute are ambiguous, the court should ―turn to the agencies' 

subsequent interpretation of those regulations‖ for guidance. Coeur, 129 S. Ct. at 2469. 

In Coeur, the Supreme Court upheld Coeur Alaska‘s section 404 permit to discharge a 

slurry of crushed rock and water into a navigable state lake. Id. at 2469. The Court held that the 

slurry met the C.F.R. definition of fill material because it had the effect of changing the bottom 

elevation of the lake in question. Id. Additionally, the Court held that the material in question, 
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comprised of crushed rock and water, clearly qualified as fill material under the C.F.R. 

definition. Id. 

However, the Coeur Court also acknowledged the counter-argument that there could be a 

scenario in which a party might try to discharge solids restricted by EPA standards by calling 

them ―fill material‖.  Id. at 2468.  The Court said that if ―the agencies were to interpret the fill 

regulation as [including restricted solids], then [a party] could challenge that the fill regulation as 

interpreted is an unreasonable interpretation of section 404. Id. (emphasis added).  

Here, the inclusion of munitions material in the slurry that will be discharged into Lake 

Temp is an unreasonable interpretation of section 404, exactly the scenario the Supreme Court 

acknowledged could happen in Coeur. Unlike the slurry containing only crushed rock and water 

in Coeur, the Lake Temp slurry would contain many hazardous chemicals found on the CWA 

section 311 list of hazardous substances. (R. at 4.) Given that the C.F.R. examples of appropriate 

fill material listed above are natural materials such as rock and sand, and that the definition 

expressly excludes garbage, the inclusion of hazardous substances is an unreasonable 

understanding of the agencies‘ joint definition of fill material. The hazardous substances more 

closely resemble those restricted items that the party in Coeur feared would work its way into the 

definition of ―fill material,‖ which the Supreme Court said would be grounds for challenging a 

permit on the basis of unreasonable interpretation. For this reason, the district court erred in 

finding that the proposed Lake Temp slurry meets the definition of fill under section 404. 

Because the slurry does not meet the section 404 definition of fill, and EPA section 402 permits 

should be required in order to discharge the slurry into Lake Temp.  

This case is also distinguishable from Coeur because the section 404 permit in Coeur also 

served the purpose of preventing a separate treatment pond from having to be created, which 
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would have been a greater intrusion on the environment than the discharge of a mere crushed 

rock and water slurry into an existing lake.  

Furthermore, here the COE has a conflict of interest between its duty to the public and its 

relationship as a subordinate to the organization requesting the section 404 permit, the DOD. (R. 

at 4.)  This conflict of interest was not present in Coeur where the COE issued the permit to a 

non-governmental entity.  Coeur, 129 S. Ct. at 2464. 

For these reasons, the district court erred in finding that the proposed Lake Temp slurry 

meets the definition of fill under section 404. Because the slurry here does not meet the section 

404 definition of fill, and because the COE has a conflict of interest with the DOD, the EPA has 

jurisdiction to issue a permit under section 402, instead of the COE under section 404, for the 

discharge of the slurry into Lake Temp.  

IV. The OMB’s directive that the COE had jurisdiction to issue the permit to DOD 

instead of the EPA, and the EPA’s acquiescence to that directive, violated the CWA.  

 

The OMB‘s involvement in the EPA‘ decision not to veto the section 404 permit, and the 

EPA‘s acquiescence to the OMB directive, violated the CWA. The EPA can veto a section 404 

permit if the discharge will have an ―unacceptable adverse effect‖ on the environment. 33 U.S.C. 

§ 1344(c) (2006). Courts review the decision not to veto a permit under the Administrative 

Procedure Act (APA) to determine if the action was ―arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law . . . .‖ 5 U.S.C. § 706(2)(A) (2006). If the 

decision is arbitrary and capricious, the reviewing court shall set aside the decision. Id.  

In cases involving review of agency actions under the APA, the rule 56 standard for 

summary judgment does not apply. Alliance II, 606 F. Supp. 2d at 127. Instead, ― ‗the function of 

the district court is to determine whether or not as  matter of law the evidence in the 

administrative record permitted the agency to make the decision that it did.‘ ‖ Id. at 128. As long 
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as the agency considered all relevant factors and ―can articulate a rational connection between 

the facts found and the choices made, then [the agency‘s] decision will be upheld.‖ Id. at 127 

(citing Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto Ins. Co., 463 U.S. 29, 43 (1983)). If 

the agency based its decision on factors not authorized by statute, then the decision is arbitrary 

and capricious. Id.  

Here, the EPA based its decision not to veto the section 404 permit on the OMB‘s 

directive, not whether the discharge would have an ―unacceptable adverse effect‖ on the 

environment as provided for by statute. (R. at 10.) There was no rational connection between the 

facts in this case and the decision not to veto the permit. Therefore, the EPA‘s decision not to 

veto the permit was arbitrary and capricious, and ultimately invalid under the APA. Because it 

was invalid, this court should set aside the EPA‘s decision not to veto the permit because it 

violated the CWA.   

A. The OMB does not have congressional authority to administer the CWA and 

determine whether the issuance of a permit under section 404 is proper.  

 

When the OMB issued the directive to the EPA not to veto the section 404 permit, the 

OMB usurped the EPA‘s congressional power to administer the CWA. Courts generally give 

great deference to an agency‘s interpretation of a statutory scheme it is entrusted to administer, 

except when the agency‘s interpretation goes against the intent of Congress or is not a 

permissible construction of the statute. Chevron, U.S.A. Inc., v. Natural Res. Def. Council, Inc., 

467 U.S. 837, 842-44 (1984). The only agency authorized to administer the CWA is the EPA. 33 

U.S.C. § 1251(d) (2006).  

As a part of the powers under the CWA, the EPA Administrator can prohibit the COE 

from issuing a section 404 permit if the discharge will have an ―unacceptable adverse effect‖ on 

the environment. 33 U.S.C. § 1344(c). The ability to prohibit a permit is referred to as the EPA‘s 
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veto power. Coeur, 129 S. Ct. at 2467 (2009). The OMB‘s role with the CWA is to resolve 

disputes between the EPA and the COE when the two agencies disagree about the issuance of a 

permit. Exec. Order No. 12,088, 43 Fed. Reg. 47,707 (Oct. 13, 1978). However, the OMB has to 

seek the EPA Administrator‘s ―technological judgment and determination with regard to the 

applicability of statutes and regulations.‖ Id.  

The COE‘s argument that the President, acting through the OMB, has the ultimate 

executive power to make decisions to resolve disputes between executive agencies fails here. 

While a certain degree of deference is given to the authority of the President to supervise 

executive policymaking, the President‘s exercise of supervisory power has to conform to 

legislative limits. Envtl. Def. Fund v. Thomas, 627 F. Supp. 566, 570 (D.D.C. 1986) (citing 

Sierra v. Costle, 657 F.2d 298, 405 (D.C. Cir. 1981)). The President cannot issue directives that 

require an agency to go beyond boundaries set by Congress.  Id. (citations omitted).    

There are controls on the President‘s ability to issue executive orders in order to prevent 

an abuse of presidential power. See generally Robert V. Percival, Who’s in Charge? Does the 

President Have Directive Authority over Agency Regulatory Decisions?, 79 Fordham L. Rev. 

2487 (2011) (discussing presidential directive authority over government agencies). ―[E]xecutive 

orders establishing presidential regulatory review [through the OMB] expressly disclaim 

directive authority‖ over agency decisions. Id. at 2513. Any resolution reached by the OMB 

resolving a conflict between agency heads does not ―displac[e] the agencies‘ authority or 

responsibilities, as authorized by law.‖ Exec. Order No. 12,866, 58 Fed. Reg. 51,735 (Sept. 30, 

1993). The OMB‘s role is strictly an advisory one.  Percival, 79 Fordham L. Rev. at 2503-04.  

Limiting the OMB‘s involvement in agency decisions is ―simply a judicial recognition of 

law as passed by Congress . . . .‖ Thomas, 627 F. Supp. at 571. If executive orders are used 
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improperly, the OMB can encroach upon the independence and expertise of the EPA. See 

Percival, 79 Fordham L. Rev. at 2505.  ―This is incompatible with the will of Congress and 

cannot be sustained as a valid exercise of the President‘s Article II powers.‖ Thomas, 627 F. 

Supp. at 570. If the White House dictates a result through the OMB that is inconsistent with the 

statute, ―the decision is vulnerable to being overturned in court . . . .‖ Percival, 79 Fordham L. 

Rev. at 2534 (citing Health Research Grp. v. Tyson, 796 F.2d 1479, 1481, 1483 (D.C. Cir. 1992) 

and New York v. Reilly, 969 F.2d 1147, 1148-50 (D.C. Cir. 1992)).  

Here, the OMB issued a directive that was inconsistent with the statute. The directive told 

the EPA not to veto the section 404 permit, even though the EPA wanted to. (R. at 9.) The OMB 

knew the EPA wanted to veto the permit because both the COE and the EPA sent briefing papers 

and attended a meeting with the OMB about the permit dispute. (R. at 9.) The EPA acquiesced to 

the OMB‘s directive even though it was against the EPA‘s judgment. The OMB was acting 

beyond its advisory role, and displaced the EPA‘s role as administrator of the CWA. The OMB 

was disregarding the will of Congress instead of letting the EPA having the final word about the 

section 404 permit.  

The OMB usurped the EPA‘s congressional authority when it issued the directive not to 

veto the permit. The EPA did not actually administer the CWA – it did not make the ultimate 

decision. And, since the EPA acquiesced to the OMB directive, but did not make the ultimate 

decision, the court cannot give the EPA‘s decision not to veto the section 404 permit a Chevron 

level of deference. Because the EPA‘s decision to follow the directive is inconsistent with 

statutory requirements outlined in the CWA, the EPA‘s acquiescence to the OMB directive is 

vulnerable to being overturned in court.   
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B. The EPA’s decision to acquiesce to the OMB directive not to veto the section 404 

permit is subject to judicial review under the APA.  

 

The EPA‘s acquiescence to the OMB‘s directive is subject to judicial review. Final 

agency actions are subject to judicial review under the APA because ―Congress did not set 

agencies free to disregard legislative direction in the statutory scheme that the agency 

administers.‖ 5 U.S.C. § 704 (2006); Heckler v. Chaney, 470 U.S. 821, 833 (1985). ―[W]here 

agency inaction is final action having the same impact as agency action,‖ APA review is 

appropriate. Alliance to Save the Mattaponi v. U.S. Army Corps of Eng’rs, 515 F. Supp. 2d 1, 9 

(D.D.C. 2007) (―Alliance I‖) (citing Sierra Club v. Thomas, 828 F.2d 783, 793 (D.C. Cir. 1987)).  

Judicial review is precluded when the ―agency action is committed to agency discretion 

by law.‖ 5 U.S.C. § 701(a)(2) (2006). But the ―agency discretion‖ exception is a very narrow 

exception, and ―is applicable [only] in those rare instances where ‗statutes are drawn in such 

broad terms that in a given case there is no law to apply.‘ ‖ Citizens to Pres. Overton Park, Inc. 

v. Volpe, 401 U.S. 402, 410 (1971). That exception occurs because the court would have no 

meaningful standard to use to determine whether the agency properly used its discretion. 

Heckler, 470 U.S. at 830.   

The ―agency discretion‖ exception does not apply to this case because the CWA provides 

statutory guidelines for the EPA limiting the EPA‘s discretion. Alliance I, 515 F. Supp. 2d at 7. 

The EPA has the discretion to veto a permit only if it will have an ―unacceptable adverse effect‖ 

on the environment. Id.; 33 U.S.C. § 1344(c). The court can use that standard to determine 

whether the EPA should have vetoed the section 404 permit even when it failed to do so. 

Alliance I, 515 F. Supp. 2d at 7. The EPA‘s inaction by failing to veto the section 404 permit has 

the same impact as an agency action, and is subject to review. Id.  
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Here, the EPA has failed to issue a section 404 permit even though it should have. The 

decision to acquiesce to the OMB directive and veto the permit has the same impact as if the 

EPA had directly decided not to veto the permit without OMB involvement. The EPA cannot 

argue that the decision not to veto the permit is up to its discretion, because § 1344(c) is not 

drawn in such broad terms that there is no law to apply. The statute provides guidance to the 

court that it would need to determine whether the EPA properly used its discretion. The court can 

determine whether the EPA should have vetoed the permit issued to the DOD.  

Because the EPA cannot claim that its decision is subject to the ―agency discretion‖ 

exception to judicial review, and the statute provides guidance to the reviewing court, this case is 

subject to judicial review under the APA.   

C. The EPA’s decision not to veto the section 404 permit was arbitrary and capricious 

because the EPA considered factors outside of the statutory authority of the CWA, 

and therefore the decision not to veto the permit is invalid.  

 

The EPA‘s acquiescence to the OMB‘s directive was arbitrary and capricious. Under 

judicial review, ―the reviewing court shall . . . hold unlawful and set aside agency action . . . 

found to be arbitrary, [or] capricious . . . .‖ 5 U.S.C.A. § 706(2)(A). The administrative record is 

the ―focal point of judicial review . . . .‖ Sierra Club v. U.S. Army Corps of Eng’rs, 935 F. Supp. 

1556, 1566 (S.D. Ala. 1996) (citing Camp v. Pitts, 411 U.S. 138, 142 (1973)). The court must 

conduct a careful review of the administrative record to establish that the agency‘s decision is 

rational and based on consideration of all relevant factors. Alliance II, 606 F. Supp. 2d at 127 

(citing Overton Park, 401 U.S. at 416). An agency decision is arbitrary and capricious if the 

agency relied on factors outside of its congressional authority when making its decision. Id. 

(citing State Farm, 463 U.S. at 43). When a decision is arbitrary and capricious, the court should 

vacate the decision. See Waterkeeper Alliance, Inc. v. E.P.A., 399 F.3d 486, 524 (2d Cir. 2005). 
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When making a decision not to veto a permit, the Administrator can consider only 

whether issuing the permit would have an ―unacceptable adverse effect,‖ which is the only factor 

authorized by statute. Alliance II, 606 F. Supp. 2d at 139. In Alliance II, the EPA Administrator 

decided not to veto a section 404 permit, but did not base the decision on the effect the discharge 

would have on the environment. Id. at 140. Instead, the Administrator considered several outside 

factors. Id. The court found the EPA‘s decision not to veto the permit arbitrary and capricious. 

Id. at 141.   

Here, similar to Alliance II, there is no evidence in the record that the EPA based its 

decision not to veto the section 404 permit on anything but the OMB‘s directive. (R. at 9.) The 

administrative record was not even available to the district court for review to determine if the 

decision was based on any reason other than the OMB directive. (R. at 9.) The EPA relied on 

only what the OMB thought was the best outcome, instead of relying on its own judgment about 

the effect the discharge would have on the environment. The only thing the EPA should have 

considered was whether the discharge would have an adverse effect.  

Because the EPA considered factors outside of its statutory authority, the EPA‘s decision 

was arbitrary and capricious. And, under the APA, because the EPA‘s decision was arbitrary and 

capricious, the court can set that decision aside because it is invalid. This court must reverse the 

district court‘s grant of summary judgment, and remand this case to the district court with 

instructions to set aside the EPA‘s decision not to veto the section 404 permit because the 

decision was invalid and violated the CWA.  
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CONCLUSION 

 

The district court erred by granting the Defendant‘s motion for summary judgment. New 

Union has standing to bring this action in its capacity as regulator of the groundwater in the state 

of New Union. New Union will suffer an injury if the munitions slurry is discharged into Lake 

Temp. The harm would not occur without the discharge of the slurry. Alternatively, New Union 

has standing to bring suit in its parens patriae capacity, because New Union is not just a nominal 

party, it has a quasi-sovereign interest in protecting the well-being of its citizens, and the 

discharge of the slurry will impact New Union‘s population.  

Secondly, Lake Temp is a navigable body of water subject to jurisdiction under the 

CWA, because Lake Temp is used by interstate travelers and is a relatively permanent body of 

water. Under the CWA, the EPA has jurisdiction to issue a permit under section 402, for the 

discharge of the slurry into Lake Temp because defining the slurry as ―fill material‖ is an 

unreasonable interpretation of 40 C.F.R. § 232.2. The EPA also has jurisdiction to veto the 

section 404 permit that was issued, and the OMB‘s involvement in the EPA‘s decision not to 

veto the permit violated the CWA. The OMB does not have congressional authority to determine 

which type of permit is appropriate and cannot direct EPA actions. Under judicial review, the 

EPA‘s decision not to veto the permit was arbitrary and capricious, and therefore invalid.  

For the foregoing reasons, New Union respectfully requests that this Court reverse the 

grant of summary judgment and remand the case to the district court for further proceedings 

consistent with this opinion.  


