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Commentary on the Superior Environmental Court of Sweden 

Introduction 

Sweden has local environmental courts as well as national courts to which plaintiffs can 

appeal the local decisions.1  The language in the Swedish Environmental Code2 delineates the 

roles for each of the environmental courts and the appropriate courts that should handle appeals. 

The district courts so designated by the Government shall be regional environmental courts.3  As 

of the fall of 2010, there were five such courts, which are connected to the five district courts of 

the civil justice system.4  The Superior Environmental Court shall be the Svea Court of Appeal. 

The final court of appeal shall be the Supreme Court. 

 
The environmental courts shall be the first instance for the hearing of cases concerning: 

1. environmentally hazardous activities which are application cases within the meaning of 

chapter 21, section 1 first paragraph; 

2. water operations and water structures within the meaning of chapter 11 and in the Act 

(1998:812) Containing Special Provisions concerning Water Operations, with the exception of 

operations involving land drainage, which shall be examined by the competent county 

administrative board; 

3. land drainage which are referred by a county administrative board or reported by a property 

registration authority in accordance with the Act (1998:812) Containing Special Provisions 

concerning Water Operations; 

4. compensation for damage and intrusion pursuant to chapter 28, sections 2 to 5; 

                                                           
1 Rick Docksai, Ecosystems Get Their Day In Court, 44 The Futurist 10 (2010) 
2 The Swedish Environmental Code, http://www.sweden.gov.se/content/1/c6/02/28/47/385ef12a.pdf (last visited 
May 17 2011)  
3 The Swedish Environmental Code, http://www.sweden.gov.se/content/1/c6/02/28/47/385ef12a.pdf  (last visited 
May 17 2011) 
4 Ulf Bjällås, Experiences of Sweden’s Environmental Courts, JOURNAL OF COURT INNOVATION 180 (2010) , 
http://www.courts.state.ny.us/court-innovation/Winter-2010/JCI_Winter10a.pdf   (last visited May 18 2011) 
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5. compensation and compulsory public acquisitions referred to in this Code and acquisition in 

connection with water operations, unless other provision is specifically made; 

6. compensation for environmental damage and compulsory purchase referred to in chapter 32 

and actions relating to prohibitions or precautions referred to in chapter 32, section 12; 

7. the allocation of joint and several liability between several parties pursuant to chapter 10, 

sections 6 and 7 at the suit of one of the liable parties; 

8. the award of prospective fines pursuant to this Code at the petition of the authority that issued 

the injunction. Section 6 second paragraph of the Prospective Fines Act (1985:206) shall be 

applicable to injunctions issued subject to a penalty of a fine. 

Access to Courts/Standing to Sue 

The first issue this commentary will address is the availability of access to the courts by 

removing barriers to sue and whether or not this legislation will enhance access to the courts (and 

justice).  The first clause of Principle 10 of the Rio Convention is that: “Environmental issues are 

best handled with participation of all concerned citizens, at the relevant level.”   

Subject to the provisions of this Code or other legislation, the existing provisions 

concerning civil actions in ordinary courts shall also be applicable to environmental courts and 

the Superior Environmental Court and to reviews of cases arising out of this Code by the 

Supreme Court.  The Court Proceedings Act (1996:242)5 shall be applicable to the examination 

of cases. 

 Access for NGOs to the Swedish Environmental Court is a controversial issue.6  An 

interesting aspect of the new law7 is that it claims to open up possibilities for the public and 

                                                           
5 Letter from the Sweden Ministry to the European Commission,  
http://ec.europa.eu/justice_home/judicialatlascivil/html/pdf/national_law_la_swe_en.pdf (last visited May 17 2011)  
6 “Environmental Law Developments in Sweden” http://www-user.uni-bremen.de/~avosetta/hydenrecenvdev.html 
(last visited May 17 2011)  
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NGOs to participate in the environmental decision making process.  The law actually grants 

NGOs a right to appeal certain decisions of the Environmental Court, but this right is greatly 

limited through two demands that are placed on the NGOs.  Namely, the organization must have 

over 2000 members and must have existed for more than three years.  In practice, these 

qualification demands eliminate the participation of all Swedish environmental NGOs but one, 

the Swedish Society for Nature Conservation (SSNC) which is the oldest, substantially 

wealthiest and most politically established environmental NGO in Sweden.  SSNC does not have 

its roots in the environmental movement of the 70s, but was founded in 1919 by, amongst others, 

members of the Royal Scientific Academy.  At this time their activities were very much focused 

on issues relating to ornithology and tourism.  SSNC has generally never been particularly 

interested in legal environmental issues and is the least controversial environmental NGO in 

Sweden.  

The implication of the rule is that all local and well established, but poor and small, 

NGOs are excluded from this right (not counting the potential ad hoc groups that might be 

created around an environmental conflict).  In many cases these groups are initially local 

environmental protest groups that were created at the end of the 60s and the beginning of the 70s.  

These small and committed NGOs have a strong local connection and have over the years 

accumulated great experience and knowledge in environmental matters.  Not surprisingly, these 

groups are often the ones that have been most critical of the Licensing Board’s and the 

Government’s decisions.   

                                                                                                                                                                                           
7 The Swedish Environmental Code entered into force in 1999, The Swedish Environmental Code, 
http://www.sweden.gov.se/content/1/c6/02/28/47/385ef12a.pdf   (last visited May 17 2011) 
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In order to further illustrate the point that certain organizations are excluded from 

participation with the Swedish Environmental Court, quoted below is a letter8 regarding legal 

standing that reflects the reality of the Environmental Court in Sweden.  

The letter reads as follows: 
The Cabinet Office  
The Ministry of the Environment  
M98/74/2/P1  
Hallo Östen,  
Thank you for your letter from Aktion Rädda Skåne Miljö.  The proposal for a new 
environmental code suggests that organizations which have existed for at least three years 
and have at least 2,000 members shall be given legal standing in the Environmental 
Courts.  The cost for the Environmental Courts are very high.  Due to this reason, 
amongst others, it is not possible to also allow very small organizations to have legal 
standing in the Environmental Court. Furthermore, this would also obstruct the efficiency 
of the decisions.  By putting demands on a certain number of members no room is given 
to lobbying organizations with very few members, but a lot of money.  The Government 
still considers that the opinions of small local environmental organizations are 
interesting!  As before, they can continue to express their opinions to politicians and the 
public, for example through letters and notes to newspapers.  
 
Yours sincerely,  
Anna Lind  
Minister of the Environment.  
 

 The European Court of Justice has ruled that the previous Swedish regulation, stipulating 

that NGO’s must have 2000 members to have legal standing, was too narrow compared to 

Article 10A of the Directive 85/337/EEC on the assessment of the effects of certain public and 

private projects on the environment.9 

 

 

                                                           
8 Recent Environmental Law Developments in Sweden,  http://www-user.uni-
bremen.de/~avosetta/hydenrecenvdev.html (last visited May 17 2011)  
9 Case C-263/08, Djurgården-Lilla Värtans Miljöskyddsförening v. Stockholms kommun, 1 C.M.L.R. 36 (2009). 
Council Directive 85/337/EEC, art. 10a, 1985 O.J. (L 175). Note that Council Directive 2003/35/EC, art 3(7), 2003 
O.J. (L 156) amended Council Directive 85/337/EEC by inserting article 10a with the purpose of implementing the 
obligations arising under the Aarhus Convention as cited in Helle Tegner Anker and Annika Nilsson, The Role of 
Courts in Environmental Law- Nordic Perspectives Journal of Court Innovation (2011) 
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Scientific Knowledge 

The next inquiry addresses the question of whether the Rules of Procedure for 

Environmental Cases facilitates the application of environmental science to decision-making. 

An environmental court shall consist of a president, who shall be a legally qualified 

district court judge, an environmental adviser and two expert members.  The court may also 

comprise an additional qualified judge and an additional environmental adviser. 

Environmental advisers shall have technical or scientific training and experience of 

environmental issues.  One of the expert members shall have experience of matters falling within 

the area of responsibility of the Swedish Environmental Protection Agency.  The president shall 

decide, with reference to the nature of the case, whether the other expert member shall have 

experience of industry or of local government.10  Technical judges working together with legal 

judges give the court and the public confidence in the court’s decisions.11 

 According to Section 10 of the Chapter on Courts, when a vote is taken, legally qualified 

judges shall first give their opinion, followed by the environmental advisers and lastly the expert 

members.  The president shall have the casting vote except in cases relating to the award of 

prospective fines, where the most lenient opinion shall prevail. 

 

Effectiveness 

The next factor that must be evaluated is the extent to which the legal process protects 

nature and improves the environment instead of simply determining that one particular party 

prevails and the other party does not.  The fourth clause of Principle 10 of the Rio Declaration 

                                                           
10 The Swedish Environmental Code, http://www.sweden.gov.se/content/1/c6/02/28/47/385ef12a.pdf  (last visited 
May 17 2011) 
11 Ulf Bjällås, Experiences of Sweden’s Environmental Courts,  JOURNAL OF COURT INNOVATION 183 (2010) 
, http://www.courts.state.ny.us/court-innovation/Winter-2010/JCI_Winter10a.pdf    (last visited May 18 2011) 
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states that, “Effective access to judicial and administrative proceedings, including redress and 

remedy shall be provided.”  Evaluating effectiveness of environmental court cases is difficult and 

requires some subjective judgment.12 

According to some authors, the complex jurisdiction of Sweden’s environmental courts 

made it impossible, within the framework of this study, to draw conclusions concerning the 

“environmental friendliness” of the Environmental Court of Appeal.13  With respect to 

Environmental NGOs, generally speaking, third-party interests in environmental cases are 

represented by concerned individuals, ad hoc groups and established environmental 

organizations.  Ad hoc groups are locally founded and concentrate on a single environmental 

issue.  Among the established NGOs, there are both national (for example, the Swedish Society 

for Nature Conservation, RSPB in the United Kingdom, and the Dutch Stichting Natuur en 

Milieu) and international ones (such as Greenpeace, Friends of the Earth and WWF).  The 

attitudes in different jurisdictions differ with regard to NGOs, for example, in terms of the type 

of organization allowed to participate and/or appeal.  There are also differences on what kinds of 

decision can be challenged by them.  Environmental NGOs in Sweden cannot initiate any cases 

with regard to environmental matters, but can only appeal certain permit decisions.  As 

                                                           
12 See George Pring & Catherine Pring, Greening Justice: Creating and Improving Environmental Courts and 
Tribunals (The Access Initiative 2009), available at http://www.accessinitiative.org/resource/greening-justice (last 
visited May 17 2011)  and http://www.law.du.edu/ect-study  (last visited May 17 2011) (available free of charge 
electronically at both websites) as cited in Helle Tegner Anker and Annika Nilsson, The Role of Courts in 
Environmental Law- Nordic Perspectives, JOURNAL OF COURT INNOVATION 118 (2010) , 
http://www.courts.state.ny.us/court-innovation/Winter-2010/JCI_Winter10a.pdf   (last visited May 18 2011) 
13 Helle T. Anker, Ole K. Fauchald, Annika Nilsson & Leila Suvantola, The role of courts in environmental law--a 
Nordic comparative study, NORDIC ENVTL L.J. 9-33 (June 2009), available at www.nordiskmiljoratt.se. (last 
visited May 18 2011) 
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mentioned earlier, the delimitation of NGOs in Sweden is strict and only a few are let into the 

environmental arena.  Ad hoc groups have no standing at all.14 

Although this is limiting in that this could interfere with the incorporation of long term 

environmental prioritization with respect to decision-making, one positive note is that beginning 

in May 2011, the Environmental Courts will become Land and Environment Courts and also 

decide cases that arise from the application of the Act of Planning and Building,15 including 

review of local land use plans and building permits. 

Procedural Elements 

Procedural issues with respect to the environmental courts and tribunals can be evaluated 

in a variety of ways.  This includes general accessibility, the costs in creating environmental 

tribunals, the efficiency or lack thereof when multiple states in one country have to create 

environmental tribunals, the existence of an appellate system, the issue of transparency, the 

existence of online electronic filing systems to make access to the courts logistically easier, and 

global transparency as a whole.  The second clause of the Rio Convention is that at the national 

level, each individual shall have appropriate access to information concerning the environment 

that is held by public authorities, including information on hazardous activities in their 

communities and the opportunity to participate in the decision-making process. 

Unless other provision is made, appeals against judgments delivered by environmental 

courts may be made to the Superior Environmental Court.  Appeals may not be made against 

judgments and decisions of the Superior Environmental Court in cases which in the first instance 

were tried by a municipality or an administrative authority.  Appeals against judgments or 

                                                           
14 Jan Darpo, Justice Through Environmental Courts? Lessons Learned from the Swedish Experience, 
Environmental Law and Justice in Context. Ed. Ebbesson & Okawa. Cambridge University Press 2009, page 176. 
15 This pending bill from the Swedish government is currently before the Riksdag (the Swedish Parliament). 
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decisions of the Superior Environmental Court may be made to the Supreme Court, unless other 

provision is made.  The provisions of section 5 and 6 and the first sentence of section 7 

concerning proceedings in the Superior Environmental Court shall be applicable to proceedings 

in the Supreme Court. 

The positive aspect about the appeals system from the environmental courts to the 

Superior Courts is that there is proof that the Superior Courts in fact do review previous cases in 

a meaningful way.  An example of an appeal from an environmental court decision is provided 

herewith.  A windmill company received approval from the Umea Environmental Court to build 

19 mountaintop windmills near Umea, Sweden, but the county government opposed their 

construction and re-filed suit with the national Environmental Court of Appeal.  This appeals 

court approved 14 of the 19 windmills, concluding that the remaining five posed too many 

environmental risks.16 

Access To Information 

 The concept of access to information is that whereby the public is given access to 

information that is being decided by a particular court or jurisdiction.  The third clause of 

Principle 10 of the Rio Convention is that “States shall facilitate and encourage public awareness 

and participation by making information widely available.”  The objective of the Aarhus 

Convention is that in order to contribution to the protection of the right of every person of 

present and future generations to live in an environment adequate to his or her health and well-

being, each Party shall guarantee the rights of access to information, public-participation in 

                                                           
16 Rick Docksai, Ecosystems Get Their Day In Court, 44 The Futurist 10 (2010) 
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decision making and access to justice in environmental matters in accordance with the provisions 

of this Convention.17 

Compared to the Land and Environment Court of New South Wales, not much access to 

information is provided about the court.  Initially, the primary documents do appear in a basic 

internet query but other information is not easily accessible.  The only other information that is 

available is documents where references have been made to decisions taken by the 

Environmental Court with regard to certain decisions. 

Traditional measures 

How does this legislation/tribunal/court address traditional concerns expressed by courts 

that litigation is costly and wastes time? 

One way in which the Environmental Courts in Sweden address traditional concerns that 

litigation is costly is that there are no filing fees.  The Code also includes special rules covering 

costs.  The loser normally does not pay the winner’s costs.  A litigant who appeals the conditions 

in a permit saying that they are too lenient, and loses, does not have to pay the company’s costs.  

But a litigant who sues the company for compensation has to pay, if he loses the case.  Normally, 

when a case starts in an authority, the loser does not have to pay the cost for the winner.  This is 

an old tradition carried over from the water courts, where, continuing today, the water company 

must pay both sides’ procedural costs in cases where an individual objects to water 

undertakings.18 

History 

                                                           
17 Introducing the Aarhus Convention, UNITED NATIONS ECONOMIC COMMISSION OF EUROPE,  
http://www.unece.org/env/pp/  (last visited May 16 2011) 
18 See Miljöbalk [MB] [Environmental Code] 25:2 (Swed.) as cited in Ulf Bjällås, Experiences of Sweden’s 
Environmental Courts, JOURNAL OF COURT INNOVATION 181 (2010) , http://www.courts.state.ny.us/court-
innovation/Winter-2010/JCI_Winter10a.pdf    (last visited May 18 2011) 
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A final factor one must consider when analyzing environmental acts creating 

environmental tribunals is that of the rationale which led to the creation of the environmental 

tribunal. 

Before Sweden adopted the environmental courts system there was a National Licensing 

Board for Environmental Protection which functioned like a court of justice.  The chairman of 

the board and his deputies were legally trained judges coming from an Appellate Court.  In 

addition there were five water courts.  All six of these entities were replaced by the 

environmental court system established by the Code. 

 


