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Real Estate Law Is Undergo'ing Profouﬁd Changes

BY SHELBY D. GREEN
AND JOHN R. NOLON

In structuring the curriculum
for our law school’s new LL.M.
program in Real Estate Law, we
have interviewed countless prac-
titioners, reviewed recent stat-
utes and cases, and paid close
attention to news accounts in
this and other law journals that
disclose what lawyers do in the
field of real estate transactions,
finance, development and regula-
tion. Our conclusion is that the
practice has undergone radical
change in the past decade, chal-
lenging practitioners to broaden
and deepen their expertise. This
short survey of the complexity in

real estate practice is anecdotal,

but reveals that in every phase

and dimension of the practice '
new challenges and problems

abound.
Environmental and energy
concerns, for example, are ascen-
dant. In 2007 alone, the New York
State Legislature passed legisla-
tion concerning climate change,
" community land preservation,

clean energy, brownfields, haz-
" ardous substances and wildlife
management.' State and local
governments are requiring more
buildings to be green® and there
are federal and state tax benefits
for green buildings.* Some adopt
by reference the Leadership in
Energy and Environmental Design
(LEED) rating system, developed
by the U.S. Green Building Coun-
eil. The LEED system considers
such things as: water and energy
efficiency, sustainability of the

site, construction materials and.

indoor environmental guality.
Recent court decisions have
interpreted Néw-York’s envi-
ronmental qualify review act,
SEQRA, to require a stringent
assessment of the environmen-
tal impacts before a municipality
can approve a development pro-
posal. The list includes the most
obvious kinds of impacts, such
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~ as drainage, flooding, traffic con-

gestion, and pollution, but also
more abstract, socio-economic,
displacement impacts, as well
as climate change.’ Under New
York’s environmental require-
ments, more than just disclosure
of potential negative impacts
is required, but also plans for
mitigation.® New York may not
be far behind California, where
over 200 development proposals
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have been required to mitigate
their impact on climate change
by reducing parking and traffic
congestion, vehicle miles trav-
eled, greenhouse gas emissions,
and iossil fuel consumption.

Recently enacted laws and
state policies make the purchase
and development of brownfields’
by clients a sensible decision:
they are cheaper to acquire and
the state encourages reclaiming
them under the “browntields
law,”® by offering protection from
future liabity® and tax credits for
investment and clean up expen-
ditures.”

Public Reaction

Modern land use regulations
aim to control incompatible uses,
maintain desirable density lev-
els, and establish and preserve
neighborhood aesthetic and com-
munity character. In the last few.
years, land use issues confronted

by regulators and the courts have
Jincluded over-sized homes;" the

location of big box retailers (like
Wal-Mart); open space preserva-
tion;” and affordable housing
requirements.®Because land use
regulations carry a presumption
of validity, it has not been an easy

task for the attorney to convince
the regulators or the courts that
a measure should be invalidated
or made more reasonable, A few

‘efforts have been successful.¥

Staying knowledgeable about
the subprime mortgage crisis
in the last couple of years has
required the attorney to moni-
tor developments on all fronts: In
the industry (lenders rethinking
lending policies), the legislature
(providing financial assistance to
distressed borrowers) and the
courts. This last front may have
the more immediate impact on
practice as courts show consid-
erable solicitude for the plight of
homeowners facing foreclosure
(requiring the foreclosing party
be the mortgagee,” strict adher-
ence to foreclosure procedure'®)
and have been generally recep-
tive to new foreclosure defenses,
such as fraud by lenders in ignor-
ing borrowers' financial qualifi-
cations.,

As lawyers guide their clients
and the development team, their
knowledge of fact gathering,
negotiation, and consensus build-
ing has become more important
in this complex environment.
Despite a plan’s careful atten-
tion to all of the environmental
and land use concerns, public
opposition to any development
project is almost inevitable. For
example, recent proposals for
the Atlantic Yards project in
Brooklyn and Hudson Yards® in
Manhattan have been met with
highly orchestrated and deter-
mined opposition.” Meetings
with local officials and commu-
nity groups may be required to
assess the political climate and
to contrive ways to blunt any
opposition, such as negotiating a
far-reaching Community Benefifs
Agreement granting concessions
and resources to community and
citizens groups.”

Most large scale develop-
ments, like Atlantic Yards, require
that lawyers acquire infimate
knowledge of other areas of law
and public policy. In the Atlantic
Yards project, the city made a
commitment to obtain needed
land through eminent domain.
The power to condemn in this
case was upheld by the Sec-
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ond Circuit in Goldstein v. Pataki®
Relying upon the holding in the U.S.
Supreme Court decision, Kelo v. New
London,®which gave great deference
to condemning authorities in decid-
ing what is a "public use” for taking
private property® the Second Circuit
was able to identify numerous well-
established public benefits secured
by the taking, including “redress of
blight, creation of affordable hous-
ing, creation of a public open space
and various mass-transit improve-
ments.”

The Kelo decision, despite its find-
ing that the condemning authority
had thoroughly assessed the effects
of economic decline and had adopted
a comprehensive plan before taking
the property, was nonetheless met
with much con:ternation by pri-
vate landowners, citizens, and leg-
islators alike, prompting many state
and local legislative bodies to adopt
measures prohibiting the use of emi-
nent domain power for the purpose
of facilitating private development.®
The New York Legislature took up
the issue on several occasions, and
a bar association task force was con-
vened and reported, but significant
reforms were not recommended or
adopted.® v

‘Contract Drafting

In the traditional lawyerly tasks of
drafting and memorializing transac-
tions there is new complexity. For
example, in contracting for the pur-
chase of a brownfield, the attorney
should obtain representations from
the seller as to how the site had been
used, the intensity of that use, when
those activities ceased, and what dis-
posal practices were followed, and
then try to secure indemnities for
clean up costs that exceed certain
amounts.

Successful completion of a green
development project requires an
agreement that identifies the design
and performarnce standards, specifies
certification goals, sets out require-
ments for contractors to follow as to
sustainable practices, and articulates
what standards and requiremenis
apply as to each component in the

construction.” Records must be kept .

at each stage of a project’s develop-
ment, documenting that green stan-
dards have been met.

Electronic Filing

With the federal E-Sign Law (Elec-
fronic Signatures in Global and
National Commerce Act),” enforce-
able agreements can be ¢reated elec-
tronically. However, a recent ruling

by the Queens Supreme Court may-

slow the movement into the electron-
ic age. The court read the New York
statute providing for the recognition
of agreements created electronically
as not applying to contracts involv-
Ing conveyances of real property®
As to the recording of instru-
ments, the Westchester County
Clerk maintains copies of record-
able instruments, electronically, in
a computer database, making land
titles fairly easy to search. Because
documents must still hbetendered in
paper form with original signatures,®

practitioners must still back up an
electronically created document with
one in traditional form.

The absence of electronic record-
ing (that is, tendering documents in
electronic form} means potentially
weeks between the time of tender
and before ant instrument is indexed
and searchable. Until recently, the

. prevailing notion was that a deed |
was not deemed recorded until it had

been indexed and made public, that
mere tendering was not sufficient.
This meant that a notice of penden-
cy™ filed after a deed was tendered
would have priority over the deed
in a contest of claimants.

However, in two startling rulings,
Avila v. Arsada® and NYCTL 1995-
I Trust v. fbraheim,® the Brooklyn
Supreme Court ruled that under §317
of the Real Property Law, a deed is
deemed recorded when tendered,
such that a potice of pendency filed
after that tender would not have
priority, even though, until the deed
was made public, there would be no
way of knowing about it. These rul-
ings will make buyers who promptly
record more secure, but they promise
to shake up practices by title com-
panies and mortgagees. They may
prompt the Legislature to fully enter
the modem era and permit electronic
recording.

As these trends and changes
demonstrate, the attorney’s knowl-
edge of real estate must be current,
interdisciplinary and technologically
sophisticated.
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